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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

Docket No. 02-2769

LIVESTOCK MARKETING ASSOCIATION, AN
ASSOCIATION OF LIVESTOCK MARKETS, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS-APPELLEES

0.

UNITED STATES DEPARTMENT OF AGRICULTURE, ANN
VENEMAN, SECRETARY OF AGRICULTURE,
CATTLEMEN’S BEEF PROMOTION AND RESEARCH
BOARD, AN ORGANIZATION OF CATTLE PRODUCERS AND
IMPORTERS CHARGED WITH IMPLEMENTING THE BEEF
RESEARCH AND PROMOTION ORDER,
DEFENDANTS-APPELLANTS

NEBRASKA CATTLEMEN, INC.; GARY SHARP; RALPH
JONES, INTERVENORS-DEFENDANTS

DOCKET ENTRIES

DATE PROCEEDINGS

sk sk ok ok

7/8/02 Civil Case Docketed. Dist. Ct. Office: Pierre
(eyz) [02-2769]

sk sk ok ok

7/10/02 JUDGE ORDER: Appellants’ motion for a
stay of the district court’s order pending
appeal is granted. The appellants’ motion for

oY)



DATE

PROCEEDINGS

9/6/02

9/6/02

9/16/02

10/8/02

an expedited appeal is denied. The clerk will
establish a briefing schedule in a separate
order. [1537334-1] [1538260] [1537334-2]
[1538260] (dlb) [02-2769]

sk sk ok ok

BRIEF FILED - Brief of Appellants - USDA,
Ann Veneman and Cattlemen’s Beef in 02-
2769. 13,639 words w/addendum 10 copies -
w/service 9/5/02 w/diskette. [02-2769]
[1558939] (vla) [02-2769]

RECORDS received: Joint Appendix, con-
sisting of 2 Volume(s) 3 copies for both case
Nos. 02-2769 and 02-2832. [02-2769, 02-2832]
(vla) [02-2769 02-2832]

RECORDS received: Transcript, consisting
of 4 Vols. (3 vols. Trial, 1 Vol. Prelim. Injunc-
tion Hrg. Location St. Paul, MN. [02-2769, 02-
2832] (jab) [02-2769 02-2832]

sk sk ok ok

BRIEF FILED - Brief of Appellees -
Livestock Marketing Association, et al. in 02-
2769/2832 13946 words w/addendum - 10
copies - w/service 10/7/02. w/diskette [02-
2769, 02-2832] [1569205] (Imt) [02-2769 02-
2832]

sk sk ok ok



DATE

PROCEEDINGS

10/25/02

3/10/03

BRIEF FILED - Reply brief - USDA, Ann
Veneman, and Cattlemen’s Beef in 02-2769.
6,070 words 10 copies - w/service 10/24/02
w/diskette. [02-2769] [1574999] (vla) [02-
2769]

sk sk ok ok

ARGUED AND SUBMITTED IN ST. PAUL
TO JUDGES Theodore McMillian, Circuit
Judge, George G. Fagg, Senior Judge, James
B. Loken, Circuit Judge. Douglas Letter for
Appellants Cattlemen’s Beef, Appellants Ann
Veneman, Appellants USDA in 02-2769, John
G. Roberts for Appellants Ralph Jones,
Appellants Gary Sharp, Appellants NE
Cattlemen in 02-2832. Philip C. Olsson for
Appellees Jerry Goebel, Appellees Herman
Schumacher, Appellees Pat Goggins,
Appellees John Willis, Appellees Ernie J.
Mertz, Appellees John L. Smith, Appellees
Robert Thullner, Appellees Western Organi-
zation, Appellees Livestock Marketing in 02-
2769. Rebuttal by: Douglas Letter. RE-
CORDED. [02-2769, 02-2832] (cyz) [02-2769
02-2832]



DATE

PROCEEDINGS

7/8/03

7/8/03

8/22/03

8/22/03

9/12/03

THE COURT: James B. Loken, Theodore
McMillian, George G. Fagg. OPINION
FILED by Theodore McMillian, Authoring
Judge PUBLISHED. [02-2769, 02-2832]
[1662889] (dms) [02-2769 02-2832]

JUDGMENT: James B. Loken, Theodore
McMillian, George G. Fagg. The judgment of
the lower court is AFFIRMED in accordance
with the opinion. [02-2769, 02-2832] [1662893]
(dms) [02-2769 02-2832]

PETITION for REHEARING with petition for
rehearing en banc. Filed by Appellants
USDA in 02-2769, USDA in 02-2832, w/
service 8/21/03., TO COURT. [02-2769, 02-
2832] (dms) [02-2769 02-2832]

PETITION for REHEARING with petition for
rehearing en banc. Filed by Appellants
Cattlemen’s Beef in 02-2769, Appellants Gary
Sharp in 02-2832, Appellants Ralph Jones in
02-2832 , w/service 8/21/03., TO COURT. [02-
2769, 02-2832] (dms) [02-2769 02-2832]

sk sk ok ok

RESPONSE to petition for Rehearing with
petition for rehearing en banc filed by USDA,



DATE

PROCEEDINGS

USDA [1679304-1] [1686917] in 02-2769,
petition for Rehearing with petition for
rehearing en banc filed by Cattlemen’s Beef,
Gary Sharp, Ralph Jones [1679307-1]
[1686917] in 02-2769, petition for Rehearing
with petition for rehearing en banc filed by
USDA, USDA [1679304-1] [1686917] in 02-
2832, petition for Rehearing with petition for
rehearing en banc filed by Cattlemen’s Beef,
Gary Sharp, Ralph Jones [1679307-1]
[1686917] in 02-2832. Response filed by
Livestock Marketing in 02-2769, Western
Organization in 02-2769, Robert M. Thullner
in 02-2769, John L. Smith in 02-2769, Ernie J.
Mertz in 02-2769, John Willis in 02-2769, Pat
Goggins in 02-2769, Herman Schumacher in
02-2769, Jerry Goebel in 02-2769, Leo
Zentner in 02-2769, Livestock Marketing in
02-2832, Western Organization in 02-2832,
Robert M. Thullner in 02-2832, John L. Smith
in 02-2832, Ernie J. Mertz in 02-2832, John
Willis in 02-2832, Pat Goggins in 02-2832,
Herman Schumacher in 02-2832, Jerry
Goebel in 02-2832, Leo Zentner in 02-2832.
w/service 9/11/03 TO COURT. [02-2769, 02-
2832] (dms) [02-2769 02-2832]

sk sk ok ok



DATE

PROCEEDINGS

10/16/03

10/17/03

10/29/03

JUDGE ORDER: The petition for rehearing
en banc is denied. The petition for rehearing
by the panel is also denied. Judge Murphy
and Judge Melloy would grant the petition
for rehearing en banc. Judge Wollman did
not participate in the consideration or deci-
sion of this matter. - Published Order
[1679304-1] [02-2769, 02-2832] [1697444]
[1679307-1] [02-2769, 02-2832] [1697444] (dms)
[02-2769 02-2832]

MOTION of aplnt, USDA in 02-2769, Ann
Veneman in 02-2769, Cattlemen’s Beef in 02-
2769, NE Cattlemen in 02-2832, Gary Sharp
in 02-2832, Ralph Jones in 02-2832, to stay
mandate. [02-2769, 02-2832] [1697777], TO
COURT. w/service 10/17/03 (dms) [02-2769
02-2832]

sk sk ok ok

JUDGE ORDER: granting appellant motion
to stay mandate [1697777-1] [02-2769, 02-
2832] [1702013] in 02-2769, 02-2832 (paw) [02-
2769 02-2832]

sk sk ok ok



DATE

PROCEEDINGS

1/14/04

3/19/04

MOTION of aplnt, USDA in 02-2769, Ann
Veneman in 02-2769, Cattlemen’s Beef in 02-
2769, USDA in 02-2832, Ann Veneman in 02-
2832, Cattlemen’s Beef in 02-2832, NE
Cattlemen in 02-2832, Gary Sharp in 02-2832,
Ralph Jones in 02-2832, to stay mandate. [02-
2769, 02-2832] [1726630], TO COURT. w/
service 1/13/04 (dms) [02-2769 02-2832]

sk sk ok ok

JUDGE ORDER: Granting appellant’s motion
for an extension of the stay of mandate until
final disposition in the Supreme Court.
[1726630-1] [02-2769, 02-2832] [1748396] in 02-
2769, 02-2832 (dms) [02-2769 02-2832]
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, AN
ASSOCIATION OF LIVESTOCK MARKETS, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

WESTERN ORGANIZATION OF RESOURCE COUNCILS, AN
ASSOCIATION OF GRASSROOTS ORGANIZATIONS THAT
SEEK TO PROTECT NATURAL RESOURCES, FAMILY
FARMS, AND RURAL COMMUNITIES, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
DEFENDANTS

DOCKET ENTRIES

DOCKET
DATE NUMBER PROCEEDINGS

sk sk ok ok

12/29/00 5 DECLARATION of Nancy
Robinson (sn)
12/29/00 6 AFFIDAVIT of Ronald A.

Parsons, Jr. (attachment not
scanned) (sn)

sk sk ok ok

01/04/01 7 DECLARATION of Robert
M. Thullner (sn)



DOCKET
DATE NUMBER PROCEEDINGS
01/05/01 8 DECLARATION of John L.
Smith (jb)
kok ok ok ok
02/23/01 37 MEMORANDUM OPINION

AND ORDER by Charles B.
Kornmann granting motion
for preliminary injunction
[16-1], granting motion for
Preliminary Injunction [3-1]
(ce: all counsel) (jb)

sk sk ok ok

08/03/01 79 THIRD AMENDED COM-
PLAINT For Declaratory and
Injunctive Relief by plaintiff
Ernie J. Mertz, plaintiff John
L. Smith, plaintiff Robert M.
Thullner, plaintiff Western
Organization, plaintiff Live-
stock Marketing; adding John
Willis, Pat Goggins, Herman
Schumacher, Jerry Goebel,
Leo Zentner (jb)
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DOCKET
DATE NUMBER PROCEEDINGS

sk sk ok ok

09/21/01 82 ANSWER TO THIRD
AMENDED COMPLAINT by
intervenor defendant Ne-
braska Cattlemen, intervenor
defendant Gary Sharp,
intervenor defendant Ralph
Jones to [79-1] (dc)

sk sk ok ok

10/19/01 104 JOINT STATEMENT of
Stipulated Facts by defen-
dant Cattlemen’s Beef, de-
fendant US Dept of Agric,
defendant Ann Veneman
(attachments not scanned) (in
expando) (de)

sk sk ok ok

10/22/01 108 FOURTH AFFIDAVIT of
Counsel With Attached
Plaintiffs’ Exhibits Nos. 47-
61 (Exhibits not scanned) (in
expando) (jb)

10/22/01 109 AFFIDAVIT of Daniel A.
Sumner (jb)
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DOCKET

DATE NUMBER PROCEEDINGS

10/22/01 110 DECLARATION of Robert
M. Thullner (jb)

10/22/01 111 DECLARATION of John L.
Smith (jb)

10/22/01 112 DECLARATION of Ernie J.
Mertz (jb)

10/22/01 113 DECLARATION of John
Willis (jb)

10/22/01 114 DECLARATION of Pat
Goggins (jb)

10/22/01 115 DECLARATION of Herman
Schumacher (jb)

10/22/01 116 DECLARATION of Jerry
Goebel (jb)

10/22/01 117 DECLARATION of Leo
Zentner (jb)

10/22/01 118 DECLARATION of Pat
Goggins on behalf of the
Livestock Marketing Asso-
ciation (jb)

10/22/01 119 DECLARATION of John D.

Smillie on behalf of the
Western Organization of Re-

source Councils
tered: 10/22/2001)

(Gb) (En-
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DATE

DOCKET
NUMBER

PROCEEDINGS

12/28/01

01/15/02

01/15/02

01/15/02

01/24/02

153

165

166

167

169

sk sk ok ok

PRE-TRIAL WITNESS AND
EXHIBIT DESIGNATION
submitted by plaintiff Ernie
J. Mertz, plaintiff John L.
Smith, plaintiff Robert M.
Thullner, plaintiff Western
Organization, plaintiff Live-
stock Marketing (sn)

sk sk ok ok

EXHIBIT LIST by plaintiffs
(kh) [Entry date - 01/16/02]

EXHIBIT LIST by defen-
dants (kh) [Entry date -
01/16/02]

EXHIBIT LIST by intervenor
defendants (kh) [Entry date -
1/16/02]

sk sk ok ok

THIRD SUPPLEMENTAL
DECLARATION of Barry
Carpenter (attachments not
scanned) (dc)
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DOCKET
DATE NUMBER PROCEEDINGS

01/24/02 170 DECLARATION of Thomas
Ramey (attachments not
scanned) (de)

01/31/02 171 TRANSCRIPT of Court Trial
held on 1/14/02 Volumes I, IT
& I1I (in expando) (jb)
kockoskoskosk
06/21/02 174 MEMORANDUM OPINION

AND ORDER re: plaintiff’s
request in the seventh cause
of action of their third
amended complaint for de-
claratory and injunctive re-
lief is granted; The Beef
Promotion and Research Act
and the Beef Order pro-
mulgated thereunder, which
mandate the payment of an
assessment by cattle pro-
ducers, importers, and others
who sell beef subject to the
terms of the Act, are uncon-
situtional and unenforceable;
the defendants are hereby
enjoined and restrained from
any further collection of beef
checkoffs as of the start of
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DATE

DOCKET
NUMBER

PROCEEDINGS

06/21/02

07/03/02

175

176

business on July 15, 2002;
attorney fees, sales tax and
costs shall be awarded to
plaintiffs; the defendants are
permanently enjoined and
restrained from any further
use of checkoff funds by
Judge Charles B. Kornmann
(ce: all counsel) (jb) [Entry
date 06/24/02] [Edit date
06/24/02]

JUDGMENT in favor of Ernie
J. Mertz, John L. Smith,
Robert M. Thullner, Western
Organization, Livestock Mar-
keting, John Willis, Pat
Goggins, Herman Schu-
macher, Jerry Goebel, Leo
Zentner and against Cattle-
men’s Beef, US Dept of
Agriec, Ann Veneman by
Judge Charles B. Kornmann ;
(cc: all ecounsel) (jb)

NOTICE OF APPEAL by
defendant Cattlemen’s Beef,
defendant US Dept of Agric,
defendant Ann Veneman
from [174-1] , Appeal fee wv
(cc: all counsel, Court Re-
porter) (jb)
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DOCKET
DATE NUMBER PROCEEDINGS

sk sk ok ok

07/15/02 182 NOTICE OF APPEAL by
intervenor defendant Ne-
braska Cattlemen, intervenor
defendant Gary Sharp, inter-
venor defendant Ralph Jones
from Judgment [175-1] , Ap-
peal fee pd (cc: all counsel,
Court Reporter) (sn) (En-
tered: 07/15/2002)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032
LIVESTOCK MARKETING, ET AL., PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S ASSOCIATION, ET AL.,
INTERVENOR-DEFENDANTS

PLAINTIFFS’ THIRD AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

NATURE OF THE CASE

1. This is an action for declaratory and injunctive
relief arising from the failure of the U.S. Department of
Agriculture (“USDA”) and the Secretary of Agriculture
(“the Secretary”) to provide diligent oversight and
implementation of the referendum provisions of the
Beef Research and Promotion Act. 7 U.S.C. § 2906.
Plaintiff Livestock Marketing Association (“LMA”)
submitted to USDA petitions signed by the individual
plaintiffs in this action and by more than 140,000 other
cattlemen seeking a referendum on the Beef Promotion
and Research Order. The failure of USDA and the
Secretary to act upon the petitions violates statutory
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and constitutional requirements. In addition, this
action challenges the constitutionality of the Beef Re-
search and Promotion Act of 1985, 7 U.S.C. §§ 2901-11
in light of the Supreme Court’s recent decision in
United States v. United Foods, Inc., 121 S. Ct. 2334
(2001).

JURISDICTION AND VENUE

2. Jurisdiction is conferred upon this Court by 28
U.S.C. §§ 1331, 1361, 2201, and 2202, and by the Ad-
ministrative Procedure Act (“APA”), 5 U.S.C. §§ 701-
706.

3. Venue in this Court is proper pursuant to 28
U.S.C. § 1391(e).

THE PARTIES

4. Plaintiff Robert M. Thullner, 10589 US Hwy 83,
Herried, South Dakota 57632, is an individual who
raises cattle, signed a petition seeking a referendum on
the termination of the Beef Research and Promotion
Order, and resides in this judicial district.

5. Plaintiff John L. Smith, Box 336, Fort Pierre,
South Dakota 57532, is an individual who raises cattle,
signed a petition seeking a referendum on the termina-
tion of the Beef Research and Promotion Order and
resides in this judicial district.

6. Plaintiff Ernie J. Mertz, 32028 132 Street, Bowdle,
South Dakota 57428, is an individual who raises cattle,
signed a petition seeking a referendum on the termi-
nation of the Beef Research and Promotion Order, and
resides in this judicial district.

7. Plaintiff John Willis, P.O. Box 354, Lake City,
Florida, 32056-0354, is an individual who has a small
cow-calf operation and pays the mandatory assessments
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imposed by the Beef Research and Production Act. He
is the Chairman of the Board of the Livestock
Marketing Association and the owner of the Columbia
Livestock Market of Lake City, Inc. in Lake City,
Florida.

8. Plaintiff Pat Goggins, P.O. Box 1781, Billings,
Montana, 59103, is an Angus breeder, cow/calf operator,
and cattle feeder. He estimates that he pays approxi-
mately $30,000 annually in beef checkoff assessments.
He is the President of the Livestock Marketing Asso-
ciation and owner of Public Auction Yards in Billings,
Montana.

9. Plaintiff Herman Schumacher, P.O. Box 67,
Herreid, South Dakota 57632-0067, owns a feedyard in
South Dakota and pays the mandatory beef checkoff
assessments. He also owns Herried Livestock Market,
Inc. in Herreid, South Dakota.

10. Plaintiff Jerry Goebel, RRI, Box 46A, Lebanon,
SD, is a cattle producer as defined by the Act. He is a
resident of South Dakota. Mr. Goebel did not receive
the PwC mail survey, but did receive a telephone call
from a PwC representative on or about January 11 or
12, 2001. He responded to their request for financial
information on January 23, 2001.

11. Plaintiff Leo Zentner, 9602 Alexander Road,
Shepherd, Montana, 59079, is a cattle producer as
defined by the Act. He is a resident of Montana. Mr.
Zentner received a telephone call from PwC on January
4th or 5th, 2001. He then received a PwC mail survey
on approximately January 12, 2001. He sent the
requested financial information on January 16, 2001.

12. Plaintiff Livestock Marketing Association, 7509
Tiffany Springs Parkway, Kansas City, MO 64153-2315,



19

is a trade association representing livestock marketing
businesses, which was established in 1947 as the
National Livestock Auction Association. It is incorpo-
rated as a not-for-profit organization in the State of
Missouri, and its members are persons engaged in
operating livestock markets, who regularly engage in
the purchase of cattle. The Livestock Marketing Asso-
ciation currently represents more than 800 livestock
marketing businesses in the United States, including
auction markets, commission firms, dealers, and order
buyers. Approximately 90 percent of LMA members
are market operator and dealers who also have cattle
production operations and therefore are subject to and
pay as well as collect the mandatory beef checkoff
assessments.

13. Plaintiff Western Organization of Resource
Councils (“WORC”), 2401 Montana Avenue, #301;
Billings, Montana 59101, is an association of grassroots
organizations which, in turn, are composed of affiliated
citizens’ groups based in 42 communities throughout
the region. Members of WORC include the Dakota
Resource Council (North Dakota), Dakota Rural Action
(South Dakota), the Idaho Rural Council (Idaho), the
Northern Plains Resource Council (Montana), the
Powder River Basin Resource Council (Wyoming) and
the Western Colorado Congress (Colorado). The
members of these groups are farmers, ranchers, small
business and working people who seek to protect
natural resources, family farms, and rural communities,
including cattle producers who are subject to and pay
the mandatory beef checkoff assessments.

14. The United States Department of Agriculture,
Defendant, is an agency of the United States gov-
ernment.
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15. Defendant Ann Veneman is the Secretary of
Agriculture (the Secretary), and is sued in her official
capacity. The Secretary is charged with administering
the Beef Promotion and Research (the “Act” or the
“Beef Promotion Aect”), 7 U.S.C. §§ 2901-11, which
establishes beef promotion program, funded through
per-head assessments on Cattle producers and which
gives cattle producers who are subject to the Act the
right to request that the Secretary hold a referendum
in order to determine where the program should be
continued.

16. Defendant Cattlemen’s Beef Promotion and
Research Board (herein, and popularly, referred to as
the “Cattlemen’s Beef Board”) is an organization
authorized pursuant to the Beef Promotion and Re-
search Act, 7 U.S.C. § 2904(1), and created pursuant to
the Beef Promotion and Research Order. It is com-
posed of cattle producers and importers, who are ap-
pointed by the Secretary and charged with admini-
stering the Beef Promotion and Research Order at the
federal level.

BACKGROUND
Statutory and Regulatory Scheme

17. The Beef Promotion and Research Act, 7 U.S.C.
§§ 2901-11, originally enacted in 1976, is intended to
strengthen the beef industry’s position in the market-

place through a coordinated program of promotion and
research. 7 U.S.C. §§ 2901(b).

18. The Beef Promotion and Research Program is
funded by mandatory producer contributions. Cur-
rently, there are a number of other producer funded
promotion and research programs for agricultural
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commodities, identical in many of their functional
respects to the Beef Promotion Act.

19. The Beef Promotion Act directs the Secretary of
Agriculture to promulgate a Beef Promotion and
Research order to be financed through one dollar per
head assessments and which must be paid by all cattle
producers and importers. 7 U.S.C. § 2904(8)(C). Each
person receiving a payment from a producer is
designated a “collecting person” 7 C.F.R. § 1260.311(a),
and is required to remit the assessments either to a
qualified State beef council or directly to the Cattle-
men’s Beef Board. 7 U.S.C. § 2904(8)(A); 7 C.F.R.
§§ 1260.172(a)(5), 1260.311(a), 1260.312(c).

20. The Beef Promotion and Research Act provides
for the formation of a Cattlemen’s Beef Board (CBB),
which is a large committee of competitors of the indivi-
dual plaintiffs. Members of the CBB are nominated by
state cattle associations. The CBB has 110 members,
consisting jointly of both domestic cattle producers and
importers of foreign beef and cattle.

21. The CBB is a non-governmental entity which
purports and holds itself out to be an entity repre-
sentative of one segment of the population with certain
common interests, namely cattle producers.

22. Members of the CBB and the Operating Com-
mittee are not government officials, but rather, indivi-
duals from the private sector.

23. The pool of nominees from which CBB members
are selected are determined by private beef industry
organizations from various states.

24. The private beef industry organizations eligible
to participate in CBB nominations are those that “have
a history of stability and permanency,” and whose “pri-



22

mary or overriding purpose is to promote the economic
welfare of cattle producers.” 7 U.S.C. § 2905(b)(3) &
).

25. Plans and projects “of promotion and advertis-
ing, research, consumer information, and industry
information . . . paid for with assessments collected
by the Board” are developed by the Beef Promotion
Operating Committee (BPOC), composed of 10 mem-
bers elected by the CBB from its own membership and
“10 producers elected by a federation that includes
as members the qualified State beef councils.” That
“federation” is the Checkoff Division of NCBA.
7 U.S.C. 2904(4)(A).

26. The Cattlemen’s Beef Board and the Beef Pro-
motion Operating Committee, including all of their
activities pursuant to the Beef Promotion and Research
Act and all of their staff, are funded entirely by man-
datory assessments and involve no appropriated gov-
ernment funds.

27. The National Cattlemen’s Beef Association
(NCBA), a private trade association, enjoys a virtual
monopoly of the CBB’s contracts “for implementing and
carrying out the activities authorized by the [Act.] . . .
including . . . programs of promotion, research,
consumer information and industry information.”
7 U.S.C. § 2904(6). The CBB and NCBA operate in
close conjunction with one another, are housed in the
same building, and host virtually seamless interlocking
Internet websites.

28. Funds for the promotion and advertising pro-
grams developed by the CBB, BOC, and NCBA are
generated by levying a mandatory, one dollar per head
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assessment on every sale of cattle in the United States.
7 U.S.C. § 2904(8)(C).

29. Under the terms of the Act, the first twenty-two
months after an Order is, in effect, a “trial period.”
Within that 22-month period, the Secretary is required
to conduct a referendum among persons who were
producers and importers during the trial period to
determine whether the persons subject to the Order
felt that it should continue in effect. 7 U.S.C. § 2906(a).

30. The Secretary issued an Order on July 18, 1986,
51 Fed. Reg. 26132; the required referendum was con-
ducted on May 10, 1988; the Order was approved and
assessments subsequently became mandatory.

31. The only way that the Order may now by
suspended or terminated is by a new referendum “on
the request of a representative group comprising ten
per centum or more” of the cattle producers subject to
the order. 7 U.S.C. § 2906(Db).

32. Amendments to the Act in 1985 deleted the
Secretary’s previously existing unilateral powers either
to terminate the Order or to call a referendum on his or
her own initiative.

33. Amendments to the Act in 1985 deleted and
repealed the separability provision, which had provided
that if any provision or application of the Act to any
person or circumstance where held invalid, the validity
of the remainder of the Act would not be affected
thereby.

34. The Beef Promotion and Research Act deals only
with the advertising, promotion, and research of beef.
The Act does not regulate the beef industry, nor does it
purport to regulate the beef industry. The Act does not
regulate price, size, pack, maturity, production levels,
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quotas, reserves, or any other matters designed to
restrict competition and/or stabilize markets or prices.
Rather, the Beef Promotion and Research Act exists
only for the purpose of compelling producers who sell
cattle to fund the advertising and promotional activities
of the CBB of generic beef.

35. The cattle production industry is a free market
industry governed by supply and demand.

36. Most monies raised by the assessments under
the Beef Promotion and Research Act are spent for
generic advertising and generic promotion.

Factual Backeround

37. Cattle are produced throughout the United
States. USDA has estimated that approximately 1.07
million of the 1.9 million Americans engaged in the
agricultural industry produce cattle. The cattle
industry is the single largest sector of the agricultural
industry, generating approximately $30 billion annually
for the United States economy.

38. United States beef cattle are generally raised
and grazed on ranches and finished to market weight on
mixed grain rations in feedlots.

39. Cattle which have been fed mixed rations and
feed grains represent the largest sector of cattle pro-
duction and slaughter in the United States. Ranchers
raising grain-fed cattle typically sell their feeder calves
to feedlots and their mature cows and bulls to slaughter
plants through auction markets and by private treaty
sales. Grain-fed cattle are typically slaughtered and
their meat sold as fresh subprimals, such as rounds,
chucks, and loins to retailers, where it is sold to
consumers as roasts and steaks very often with grades
of USDA prime, USDA choice, and USDA select.
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40. Cattle for slaughter are also produced as a
“byproduct” by dairy farmers. Dairy producers will
typically “cull” their herds of these cattle, both to
reduce production when milk prices are low and to
remove older cows from milk production. In addition,
many of the offspring of milk cows are sold. These “cull
cows” are typically marketed through auction marketed
through auction markets to cow slaughter plants. Beef
from on-grain-fed cattle, such as cattle produced as
byproducts of dairy production, is generally less tender,
and therefore better suited for making ground beef and
further processed beef products.

41. A significant amount of beef sold in the United
States is imported, rather than originating from fed
cattle raised, sold, and processed in the United States.
Much of this imported beef comes from cattle which are
grass-fed and not grain-fed, and comes from herds and
breeds which produce a substantially lesser quality of
beef than United States cattle.

42. The individual plaintiffs, the large majority of
members of LMA, and the large majority of members of
the member organizations of WORC are United States
ranchers and cattle producers, primarily with cow-calf
operations, who raise calves to a weight where they are
sold through auction markets to either stockers or
feeders. They produce United States, grain-fed cattle,
to be sold as United States beef.

43. The individual plaintiffs, the large majority of
members of LMA, and the large majority of members of
the member organizations of WORC are cattle pro-
ducers who are subject to the mandatory assessments
of the Beef Promotion and Research Act and who have
paid the mandatory one-dollar per head beef checkoff
assessment for all of the cattle that they have sold since
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the inception of the Act. The members of the LMA also
collect these assessments at their livestock auctions, at
which cattle producers sell their cattle.

44. In the 15 years since the enactment of the 1985
amendments to the Beef Promotion and Research Act,
more than $1 billion has been expended from assess-
ments on cattle producers, but beef demand has
decreased overall.

45. In the 15 years since the enactment of the 1985
amendments to the Beef Promotion and Research Act,
the gap between cattle prices received by cattle pro-
ducers and retail beef prices has widened at an acceler-
ated rate. The cattle producer’s share of the beef retail
dollar has fallen from approximately 70 percent in the
1970s to below 50 percent in 1996.

46. Beef packers, beef processors, beef marketers,
beef wholesalers, and beef retailers are not subject to
the mandatory assessments of the Beef Promotion and
Research Act, even though they are in the best position
to directly profit or gain advantage from any alleged
benefits of the promotion advertising, and other
activities funded by the mandatory assessments on
cattle products.

47. Most, if not all, of the promotional programs
supported by the mandatory beef checkoff assessments
are “generic,” in the sense that they do not recognize
the distinguishing characteristics and qualitative differ-
ences between United States and imported beef, or
grain-fed and non-grain-fed beef.

48. The generic promotion and advertising programs
of the Beef Promotion and Research Order have had no
discernable effect on the consumption of beef in the
United States.
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49. During 1997 and 1998, livestock markets found
themselves deducting assessments from prices which
were already not sufficient to cover producer costs.
Producers expressed extraordinary frustration regard-
ing these assessments at livestock markets.

50. As a service to their customer-cattlemen, LMA
and its members decided to initiate a petition drive to
obtain a referendum on continuation of the program.
LMA undertook this action to provide producers
throughout the United States with an opportunity to
have input into the decision as to whether the program
should be continued, terminated or revised.

51. Beginning in 1997, LMA members directed the
association to explore the appropriate procedures for
submitting petitions seeking a referendum. In 1997 and
early 1998 LMA made inquiries to the Secretary
concerning the petition process for a beef referendum.
In March, 1998, USDA provided LMA with a list of
current requirements and sample language for the
petition, which LMA adopted in its entirety. USDA
further stated that the petition must contain a signa-
ture, the date of each signature, the printed name of the
signer, the signer’s company name (if applicable), the
signer’s full address, and the signer’s telephone num-
ber.

52. In April 1998, USDA further advised LMA that
initiation of a referendum would require: (1) the verifi-
cation of 116,791 valid signatures; (2) the determination
that the persons who signed the petition are “a repre-
sentative group of cattle producers,” and (3) a decision
by the Secretary to conduct the requested referendum.

53. LMA began collecting petition signatures in
July, 1998. LMA and its members were supported in
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this effort by other organizations including the National
Farmers Union and the Western Organization of
Resource Councils. The petition drive lasted until
September 31, 1999, and LMA -collected, in total,
145,045 signatures, all of which were submitted to the
Secretary on November 12, 1999. Because USDA
specified that the necessary number of signatures
would have to be collected within a single continuous
12-month period, LMA designated 125,788 signatures
collected in the period between September 1, 1998 and
August 31, 1999 as being from the qualifying twelve-
month period.

54. By the time LMA submitted the petitions, the
total number of cattlemen in the country had declined
by approximately eight percent so that ultimately only
107,883 signatures were required, to meet the qualify-
ing 10 percent requirement.

55. Support for the referendum was particularly
strong in South Dakota. Of the 18,700 beef and dairy
producers in the state, 8,545, or more than 45 percent,
signed petitions seeking a referendum.

56. Beginning in mid-1998, the Cattlemen’s Beef
Board and its principal contractor, the National Cattle-
men’s Beef Association, initiated a vastly expanded
program of “producer communications.” These commu-
nications were clearly designed to persuade producers
against signing petitions and to promote a “no” vote on
any referendum.

57. Both LMA and WORC wrote to USDA in April,
1999, protesting “producer communications” expendi-
tures, which had increased from $850,000 in Fiscal Year
1996 and $653,591 in Fiscal Year 1997 to $3,748,604 in
Fiscal Year 1998, $1,135,000 in Fiscal Year 1999 and
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$3,295,073 in Fiscal Year 2000. Including the budget of
$1,870,000 for FY 2001, which is just beginning, the
Cattlemen’s Beef Board has thus allocated a total of
$10,048,677 for producer communications since 1998.

58. These “producer communications” funds have
been directed to promoting the program back to the
producers who pay the mandatory $1 per head checkoff.

59. The petitions submitted by LMA were already in
a Microsoft database format when they were provided
to USDA on November 12, 1999. USDA did not pro-
ceed to review the database until April, 2000, and it was
not completed until September, 2000. Thus, almost ten
months elapsed before the agency completed even its
first step in verifying signatures and producer status.

60. Although cattle producers have been making
mandatory check-off contributions since 1986, USDA
apparently does not have any way of identifying the
cattlemen who have contributed to the program.
USDA contracted with a private accounting firm, Price-
waterhouseCoopers, to contact a statistical sample of
beef petition signers by mail to confirm individual
signatures and obtain sales documents, with a contract
completion date of mid-January, 2001. Pricewater-
houseCoopers sent survey forms to referendum peti-
tioners, asking for this information. The forms sent did
not bear a control number assigned by the Office of
Management and Budget.

61. In 1997 and 1998, when LMA representatives
met and exchanged correspondence with USDA offi-
cials about the information that would be provided by
each petitioner, they were never told, then or later,
that individual petitioners would need to provide per-
sonal sales documents at all, nor that these sales
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documents would have to be from exactly the same
time period as that set for signing petitions.

62. On February 5, 2001, PricewaterhouseCoopers
issued a report concluding that there were not suffi-
cient valid signatures to trigger a referendum, upon
which the USDA has relied in denying a referendum.

63. The Plaintiffs have suffered past injury and
harm, and face the threat of ongoing and future injury
and harm as the result of the actions of the Defendants.

Legal and Procedural Background

64. Plaintiffs initially filed their complaint seeking
declaratory and injunctive relief.

65. Plaintiffs previously sought and obtained a pre-
liminary injunction against certain producer communi-
cations funded by mandatory assessments under the
Beef Promotion and Research Order.

66. The United States Supreme Court subsequently
released its decision in United States v. United Foods,
Inc., 121 S. Ct. 2334 (2001) which held that the assess-
ments under the Mushroom Promotion, Research, and
Consumer Information Act of 1990, 7 U.S.C. § 6101 et
seq. violated the First Amendment to the United States
Constitution.

67. At the oral argument before the United States
Supreme Court, the Assistant to the Solicitor General,
Barbara McDowell, Esq., asserted that the beef pro-
gram “is very much like the mushroom program.”

68. The Court then invited the parties to address
the impact of the United Foods decision on the present
case.
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69. The parties responded to the Court in a joint
statement informing the Court that “The parties are in
agreement that the issue regarding the constitu-
tionality of the beef checkoff program called into
question by the Supreme Court’s recent decision in
United Foods needs to be resolved prior to proceeding
with Plaintiffs’ claims related to the LMA’s petition
drive and the validation process conducted by USDA
and PwC.”

70. The Plaintiffs were then granted permission to
file this amended complaint.

71. The present case is governed by the United
Foods decision.

72. The mandated assessments under the Beef Pro-
motion and Research Act are not ancillary to a more
comprehensive program restricting marketing auton-
omy. To the contrary, the advertising and promotion of
beef, far from being ancillary, is the principal object of
the regulatory scheme.

73. Unlike California tree fruits, the beef industry is
identical to the mushroom industry in that beef is not
marketed under detailed marketing orders that have
displaced competition to such an extent that they had
an antitrust exemption.

74. The beef industry is characterized by a free
market and the aggregate consequences of independent
competitive choices of cattle producers, and is not
characterized by collective action in any sense.

75. Cattle producers are not bound together and
required by statute to market their products according
to cooperative rules. Their freedom to market inde-
pendently is not constrained by any regulatory scheme
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and they are not part of any broader collective enter-
prise.

76. Almost all of the funds collected under the Beef
Promotion and Research Order are used for generic
advertising and promotion.

77. Beyond the collection and disbursement of ad-
vertising and promotion funds, there are no marketing
orders regulating beef production and sales, no
exemption from antitrust laws, and nothing preventing
individual producers from making their own marketing
decisions.

78. Cattle producers are not forced to associate as a
group that makes cooperative marketing decisions.

79. Cattle production is unregulated, except for the
enforcement of mandatory assessments used for beef
promotion and research.

80. The cattle production industry has not been
collectivized, exempted from antitrust laws, subjected
to a uniform price, or otherwise subsidized through
price supports or restrictions on supply.

81. The Beef Promotion and Research Act does not
require group marketing action among cattle pro-
ducers, save to generate the very speech to which the
plaintiffs object through advertising and promotion
funded by the mandatory assessments.

FIRST CAUSE OF ACTION

82. The Plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-81 hereof.

83. The USDA Defendants’ delays in handling Plain-
tiffs’ petitions constitute unreasonable delay, in vio-




33

lation of sections 555 and 706(2) of the Administrative
Procedure Act.

SECOND CAUSE OF ACTION

84. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-83 hereof.

85. The Secretary’s “validation” program is seri-
ously flawed and denied Plaintiffs their rights to due
process and equal protection of the law.

THIRD CAUSE OF ACTION

86. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-85 hereof.

87. The Cattlemen’s Beef Board’s producer commu-
nications activities violate both the Beef Promotion and
Research Act and the First Amendment by using
checkoff funds for “producer communications” to dis-
seminate public relations and political messages, in-
cluding anti-referendum messages supporting the beef
checkoff.

FOURTH CAUSE OF ACTION

88. The plaintiffs reiterate and incorporate refer-
ence paragraphs 1-87 hereof.

89. The deletion of extensive portions of the Beef
Promotion and Research Act, when it was amended in
1985, eliminated the Secretary’s ability to terminate the
Order on his own initiative or to call a referendum on
his own initiative, and eliminated the presumption that
the Secretary would call a referendum in response to a
petition from ten percent of the producers. The result
of these changes was to cause an unconstitutional
delegation of legislative authority to the Cattlemen’s
Beef Board.
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FIFTH CAUSE OF ACTION

90. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-89 hereof.

91. The termination and referendum provisions of
the Beef Promotion Act provide far less protection
against the continuation of an abusive and/or ineffective
program than are provided with respect to similar
promotional programs, and therefore violate the rights
of cattle producers to equal protection under the Fifth
Amendment to the United States Constitution.

SIXTH CAUSE OF ACTION

92. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-91 hereof.

93. In implementing the validation program the
Secretary has failed to comply with the requirements of
the Paperwork Reduction Act of 1995.

SEVENTH CAUSE OF ACTION

94. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-93 thereof.

95. Under the First Amendment to the United
States Constitution, the CBB may not underwrite and
sponsor speech with a certain viewpoint using special
subsidies exacted from a designated class of persons,
some of whom object to the ideas being advanced.

96. The plaintiffs oppose the general content of the
promotion, advertising, and other activities funded by
the mandatory assessments which they are compelled
to pay.

97. Plaintiffs want to convey the message that
United States cattle and beef are superior to imported
beef and object to being charged for a contrary
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message, one which promotes beef as a generic com-
modity.

98. Plaintiffs object to the use of mandatory
assessments against them for the generic promotion
and advertising of beef, as opposed to United States
beef in particular, which they believe to be superior,
more tender, tastier, healthier, and of a higher quality
than imported beef, which primarily consists of beef
from grass-fed rather than grain-fed cattle and is
generally inferior and of lesser quality. Plaintiffs object
to the promotion of beef as a generic commodity and the
promotion of imported beef as indistinguishable from
beef from United States fed cattle. Plaintiffs object to
the association of beef from United States fed cattle
with beef from imported cattle.

99. Importers of foreign beef are subject to the
equivalent of a one dollar per head mandatory assess-
ments under the Beef Promotion and Research Act and
co-fund the beef checkoff and its advertising and pro-
motion efforts along with United States fed cattle
producers.

100. Plaintiffs believe that the generic advertising of
beef, funded in part by importers of foreign beef and
foreign cattle, may increase, if anything, the amount of
beef imported from outside of the United States, which
may supplant domestic production and act to reduce or
suppress the market prices obtained by United States
cattle producers. Plaintiffs object to the messages
conveyed and object to financing advertising for the
benefit of their competitors.

101. Plaintiffs object to the use of mandatory assess-
ments against them for the generic promotion and ad-
vertising of beef, as opposed to fed beef or grain-fed
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beef, which they believe to be superior. This is also a
message that they wise to convey. They object to being
charged for a contrary message.

102. Plaintiffs object to the use of mandatory assess-
ments against them for the promotion, advertising,
development, or support of generic, brand-name and/or
processed beef products which may directly benefit
private corporations, beef packers, and beef retailers,
rather than cattle producers. The object to being
charged for a message which they do not support. They
object to being compelled to pay assessments for speech
with which they disagree, and which does not benefit
them, but instead benefits those who are not subject to
the assessments.

103. Certain of the plaintiffs object to the use of
mandatory assessments against them for the promotion
and advertising of generic beef, as opposed to specific
breeds or brands of beef, such as certified Angus or
Hereford, which they believe to be superior types of
beef. They object to being charged for a contrary
message.

104. Plaintiffs object to the advertising and promo-
tional activities funded by the mandatory assessments
against them because they are ineffectual. They object
to being charged for a message which they do not
support.

105. Plaintiffs object to the advertising and prom-
otional activities funded by the mandatory assessments
against them because the beef packers, beef processors,
and beef retailers who are in the best position to recoup
any alleged benefits of those activities are “free riders”
who do not share in the cost. They object to being
charged for a message which they do not support.
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106. Plaintiffs object to various other specific mes-
sages that appear in advertisements promotional mes-
sages and other programs funded by the mandatory
assessments against them, including but not limited to,
those messages against which a preliminary injunction
has been entered by this Court. They object to being
charged for messages with which they disagree or do
not support.

107. The Beef Promotion and Research Act does not
serve a legitimate government interest.

108. Plaintiffs object to being compelled to express
certain views and to being compelled to pay subsidies
for speech to which they object. Yet they are forced to
do so by law under the Beef Research and Promotion
Act. This is an obligation imposed by law making mem-
bership in the group forced to pay assessments and
fund objectionable speech less than voluntary.

109. Essentially the only program or purpose that
these mandatory assessments serve is the advertising
and promotion scheme to which the plaintiffs object.

110. The expressions the plaintiffs are required to
support are not germane to any purpose independent of
the compelled speech itself.

111. The assessments are not necessary to make any
voluntary advertisements non-misleading for con-
sumers.

112. The Beef Promotion and Research Act violates
Plaintiffs’ right to freedom of speech under the First
Amendment to the United States Constitution in that
the Beef Promotion and Research Order wrongfully
compels Plaintiffs to fund the speech of the Cattlemen’s
Beef Board. This speech is objectionable to Plaintiffs.
This speech is contrary to the interests of Plaintiffs.
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This speech neither serves nor is ancillary to any
legitimate economic or governmental purpose.

EIGHTH CAUSE OF ACTION

113. The plaintiff reiterate and incorporate by refer-
ence paragraphs 1-112 thereof.

114. The Plaintiffs object to association with the
National Cattlemen’s Beef Association, a private trade
organization which is the principal contractor for the
CBB and which controls, administers, and oversees
most if not all of the beef research projects funded by
the mandatory assessments collected under the Beef
Promotion and Research Order.

115. The National Cattleman’s Beef Association is a
private trade association with only 40,000 individual
members. The Plaintiffs object to many of the policies,
positions, and programs advocated by this private trade
association, including those designed to promote the
generic consumption of beef as opposed to specifically
beef from United States fed cattle. The Plaintiffs
object to being compelled to fund that organization and
the research projects selected by that organization.
The Plaintiffs object to being compelled to associate
with that organization through the research funded by
the mandatory assessments collected under the Beef
Promotion and Research Order.

116. The Beef Promotion and Research Act violates
Plaintiffs’ right to freedom of association under the
First Amendment to the United States Constitution in
that the Beef Promotion and Research Order wrong-
fully compels Plaintiffs to associate with the National
Cattlemen’s Beef Association, the Cattleman’s Beef
Board, and entities which import beef which is not
United States fed cattle beef.
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PRAYER FOR RELIEF

For the aforementioned reasons, Plaintiffs respect-
fully request that the Court grant a Declaratory
Judgment declaring (a) that the Beef Promotion and
Research Act and Beef Promotion and Research Order
violate the plaintiffs’ constitutionally guaranteed rights
to freedom of speech and freedom of association under
the First Amendment to the United States Constitu-
tion and plaintiffs’ constitutionally guaranteed right to
equal protection under the Fifth Amendment to the
United States Constitution; and (b) that the Secretary
cannot constitutionally collect assessments pursuant to
that Act, and further request that the Court grant
Plaintiffs a preliminary and permanent injunction pro-
hibiting the United States Department of Agriculture
or the Cattlemen’s Beef Board from enforcing or
collecting any assessments under Beef Promotion and
Research Act or Beef Promotion and Research Order.

In the alternative, the Plaintiffs respectfully request
that the Court enter a Preliminary and Permanent In-
junction, ordering (a) the USDA Defendants to imme-
diately proceed to scheduling a referendum on the
termination of the Beef Research and Promotion Order,
and (b) the Cattlemen’s Beef Board to immediately
cease its expenditures for “producer communications”
and to advise the Court how it will make restitution to
producers for the $10,048,677 illegally expended on such
communications since 1998, and how it will provide to
the Plaintiffs funding for corrective communications to
offset the anti-referendum messages previously funded
by the illegal producer communications expenditures.

Plaintiffs further pray for an award of attorney’s fees
and costs under the Equal Access to Justice Act, and
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for such other legal and equitable relief as the evidence
may support or the Court may deem just and proper.

Dated: August 1st, 2001 Respectfully submitted,

JOHNSON, HEIDEPRIEM, OLSSON, FRANK AND
MINER, MARLOW & WEEDA, P.C.
JANKLOW, L.L.P. Philip C. Olsson
Ryan W. Stroschein
BY RA PARSONS 1400 Sixteenth Street, N.W. -
Scott N. Heidepriem Suite 400
Ronald A. Parson, Jr. Washington, D.C. 20036-2220
431 N. Phillips Ave. - (202) 789-1212
Suite 400
Sioux Falls, SD 57104-5983
(605) 338-4304

Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civ. 00-1032

LIVESTOCK MARKETING ASSOCIATION, AN
ASSOCIATION OF LIVESTOCK MARKETS

WESTERN ORGANIZATION OF RESOURCE COUNCILS, AN
ASSOCIATION OF GRASSROOTS ORGANIZATIONS THAT
SEEK TO PROTECT NATURAL RESOURCES, FAMILY
FARMS, AND RURAL COMMUNITIES

AND

ROBERT M. THULLNER, JOHN L. SMITH, ERNIE J.
MERTZ, JOHN WILLIS, PAT GOGGINS, HERMAN
SCHUMACHER, JERRY GOEBEL AND LEO ZENTNER ON
BEHALF OF THEMSELVES AND OTHERS SIMILARLY
SITUATED, PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,;
ANN VENEMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF PROMOTION AND RESEARCH

BOARD, AN ORGANIZATION OF CATTLE PRODUCERS AND
IMPORTERS CHARGED WITH IMPLEMENTING THE BEEF
RESEARCH AND PROMOTION ORDER, DEFENDANTS

INTERVENORS’ ANSWER TO PLAINTIFFS’ THIRD
AMENDED COMPLAINT

Comes now the Defendants, Nebraska Cattlemen,
Inc., Gary Sharp, and Ralph Jones [hereinafter “these
Defendants”], and for their Answer to Plaintiffs’ third
Amended Complaint, state and allege as follows:
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1

That the Plaintiffs’ Third Amended Complaint fails to
state a claim upon which relief could be granted.

2.

That these Defendants deny each and every
allegation, matter and thing contained in the Plaintiffs’
Third Amended Complaint, other than those here-
inafter admitted.

3.

That these Defendants admit Paragraphs 2, 3, 14, 30,
64, 65, 68, and 70 of the Plaintiffs’ Third Amended
Complaint.

4.

That these Defendants are without sufficient
knowledge or information to admit or deny Paragraphs
4,5,6,17,8,9, 10, 11, 12, 33, 37, 39, 40, 46, 52, 57, 62, 67,
80, and 115 of the Plaintiffs’ Third Amended Complaint.

5.

That these Defendants specifically deny Paragraphs
1,13, 16, 17, 21, 26, 27, 28, 34, 35, 36, 38, 41, 42, 43, 44, 45,
47, 48, 49, 50, 51, 53, 54, 55, 56, 58, 59, 60, 61, 63, 66, 71,
72,73, 74, 75, 716, 77, 78, 79, 81, 82, 83, 84, 85, 86, 87, 88,
89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103,
104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, and
116 of the Plaintiffs’ Third Amended Complaint.

6.

As to Paragraph 15, 17, 19, 24, 29, 31, and 32, these
Defendants admit only that Ann Veneman is the
Secretary of Agriculture and that the Beef Promotion
and Research Act was enacted at 7 U.S.C. §§ 2901-11.
The federal legislation speaks for itself.
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7.

As to Paragraph 69, these Defendants deny the
allegation to the extent that it implies this was the only
communication with the Court. Such correspondence
should have no bearing on Plaintiffs’ causes of action.

8.

That as an affirmative defense, the alleged actions of
the USDA set forth in the Plaintiffs’ claims in their
Third Amended Complaint, and the assessments and
expenditures made pursuant to the Beef Promotion and
Research Act constitute governmental speech and do
not infringe, or violate the Plaintiffs’ First Amendment
rights.

9.

That as an affirmative defense, the expenditures and
assessments made pursuant to the Beef Promotion and
Research Act do not violate the Plaintiffs’ First
Amendment rights because the USDA, and the United
States Government, have a substantial interest in the
programs, assessments, and expenditures that are part
of the Beef Promotion and Research Act; the programs,
assessments and expenditures of the Beef Promotion
and Research Act directly advance that interest; and
the programs, assessments, and expenditures of the
Beef Promotion and Research Act are not more
extensive than necessary to serve those governmental
interests.

10.

That as a further affirmative defense, the Plaintiffs
failed to exhaust their administrative remedies.
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11.

That as a further affirmative defense, the beef
industry and the Beef Promotion and Research Act, 7.
U.S.C. §8§ 2901-11, are part of a regulatory scheme or
program and comprehensive statutory program for
agricultural marketing, which are closely akin to that of
the California tree fruit industry, and distinguishable
from that of the mushroom industry. As such,
Plaintiffs’ challenge to the constitutionality of the Beef
Promotion and Research Act is controlled by the
Supreme Court’s opinion in Glickman v. Wileman
Brothers & Elliott, Inc., 521 U.S. 457 (1997), as opposed
to United States v. United Foods, Inc., 121 S. Ct. 2334,
150 L. Ed. 2d 438.

Plaintiffs’ Complaint violates Fed. R. Civ. P. 8(a), in
that it is not a short and plaint statement of the claim.

WHEREFORE, Defendants, Nebraska Cattlemen,
Ine., Gary Sharp, and Ralph Jones, request the follow-
ing relief as to their Answer to Plaintiffs’ Third
Amended Complaint:

1. That all counts of the Plaintiffs’ Third Amended
Complaint be dismissed on their merits with prejudice
and that these Defendants be entitled to their costs and
disbursements herein.
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2. For such other and further relief as the Court
deems equitable.

Dated this 19th day of September, 2001.
Respectfully submitted,

FRIEBERG, ZIMMER, DUNCAN &
NELSON, L.L.P.

By: Signature Illegible

Robert B. Frieberg

Gregory T. Brewers

Jeffrey A. Cole

Attorneys for Intervenors -
Defendants

P.O. Box 511

Beresford, SD 57004-0511

(605) 763-2107
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032
LIVESTOCK MARKETING, ET AL., PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S ASSOCIATION, ET AL.,
INTERVENOR-DEFENDANTS

JOINT STATEMENT OF STIPULATED FACTS

The parties to the above-captioned action hereby
stipulate to the following undisputed material facts:

1. The Cattlemen’s Beef Promotion and Research
Board (“Board”) was established pursuant to the Beef
Promotion and Research Act of 1985 (“Aect”), 7 U.S.C.
§§ 2901-11, and the Beef Promotion and Research
Order (“Order”), 7 C.F.R. Part. 1260.

2. The Board is funded wholly through assessments
on the sale of cattle and on the importation of cattle,
beef and beef products.

3. In the last fiscal year, over $87 million of assess-
ments were collected under the Act. The Beef Board’s
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budget during the past fiscal year was approximately
$67 million.!

4. The Board funds advertising and promotion,
research, consumer information, and industry infor-
mation projects. The Board also funds foreign mar-
keting projects, producer communications, program
development, evaluation and administration. In the
past fiscal year, the Board’s foreign marketing budget
was approximately $7.5 million.

5. The Board’s advertising and promotion projects
include all of the Board’s activities intended to advance
the image and desirability of beef and beef projects,
with the intent of improving the competitive position,
and stimulating sales, of beef and beef products in the
marketplace. The Board’s advertising and promotion
programs include TV spots, radio and print ads,
brochures, and point of sale materials. These include
campaigns with general themes to promote beef, such
as the “Beef, It’s What’s For Dinner” campaign. The
advertising is directed primarily at consumers and
foodservice operators. In the past fiscal year, the
Board’s advertising and promotion budget was appro-
ximately $34 million. Attached hereto as Exhibit A —
are examples of some of the Board’s advertising and
promotion projects.

6. The Board’s research projects include studies
intended to improve the safety and quality of beef and
beef products, including studies to determine how to

1 The Board’s budget consists of assessments collected during
the year, plus leftover funds from prior years, minus that portion
of the assessments retained by Qualified State Beef Councils,
which are entitled to retain up to 50 cents for every dollar collected
from domestic produces under the Act.
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eliminate food-borne pathogens such as E. Coli, Salmo-
nella, and Listeria; studies relating to the nutritional
value of beef and beef products; as well as research into
new product and market development. The results of
many of the research projects funded by the Board are
distributed as part of the Board’s industry information
and consumer information programs. In the past year,
the Board’s research budget was approximately $10
million. Attached hereto as Exhibit B is a summary of
Board-funded research for the year 2000. The results of
some of these research projects are included as exam-
ples of the consumer and industry information projects
attached hereto as Exhibits C and D, respectively.

7. The Board’s consumer information projects de-
velop and distribute information to consumers
regarding the purchase, preparation and use of the beef
and beef products. These projects are in the nature of
public and media relations, and are intended to deliver
messages to health influencers (doctors, nurses, and
dieticians), food editors, and educators. In the past
fiscal year, the Board’s consumer information budget
was approximately $7.5 million. Attached hereto as
Exhibit C are examples of some of the Board’s
consumer information projects.

8. The Board’s industry information projects are
intended to lead to the development of new markets,
marketing strategies, and increased efficiency and
enhance the image of the cattle industry. These pro-
jects are in the nature of issues management projects,
and provide information to producers to help them
produce safe and palatable beef that consumers want to
buy, as well as information regarding issues affecting
the beef industry. In the past fiscal year, the Board’s
industry information budget was approximately $2
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million. Attached hereto as Exhibit D are examples of
some of the Board’s industry information projects.

Dated: October 18, 2001.

/s/

Respectfully submitted,

ROBERT D. McCALLUM, JR.
Assistant Attorney General

MICHELLE TAPKEN
United States Attorney

CHERYL DUPRIS
Assistant United States
Attorney

JLLEGIBLE

THOMAS MILLET

ORILEV

CAROLYN MCKEE

Attorneys

United States Department
of Justice

Civil Division

P.O. Box 883

Ben Franklin Station

Washington, D.C. 20044

Tel: (202) 514-2395

Fax: (202) 616-8202

Attorneys for Defendants

/s/

JOHNSON, HEIDEPREIEM,
MINER, MARLOW &
JANKLOW, L.L.P.

RONALD A. PARSONS, JR.
Scott N. Heidepriem
Ronald A. Parson, Jr.

431 North Phillips Avenue,
Suite 400

Sioux Falls, SD 57104-5933
(605) 338-4304

OLSSON, FRANK & WEEDA,
P.C.

Philip C. Olsson

Ryan W. Stroschein

1400 Sixteenth Street, N.W.,
Suite 400

Washington, D.C. 20036-2220

(202) 789-1212

Attorneys for Plaintiffs

FREIBERG, ZIMMER,
DUNCAN & NELSON,
L.L.P.

/S/ GREGORY T. BREWERS

Robert B. Freiberg
Gregory T. Brewers
Jeffrey A. Cole

P.O. Box 511

Beresford, SD 57004-0511
(605) 763-2107

Attorneys for the
Intervenors-Defendants
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B
Ha

WE'VE FINALLY LEARNED TO RELAX.

INTRODUCING THE NEW CASUAL CUTS OF VEAL.

We've gotten in touch with our casual sidd and you're going to like the new veal, With dozens of new
proc]ucts specifiua“y created for casual restaurants, yuu'” be surprist l)y the many ways veal can add excitement
to your menu. You'll be surprised by how affordable they are, too. Call 1-888-854-VEAL

or vis({t our web site at www.veal.org to fine out more.

Neal

Eeart batmell

R

e R R
Wasabi Veal Pot Roast
(pre-cooked or racc)

~g

Andouille Veal Sausage
fore-cooked)

ORI

Veul Ribs
with Cola Sance

fpre-covked or raee)

VEAL SAUSAGE - VEAL PARMESAN DIPPERS - VEAL RUBS - 'R

VEAL BACON - VEAL SHOQULDTR SCALLOIPINT - VEAL MINT RACK » VEAL GIACEZDENT GLACE - BREADED VEAL CUTLETS, MEDALLIONS & SCALLOPINI
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF PROMOTION AND RESEARCH

BOARD, AN ORGANIZATION OF CATTLE PRODUCERS AND
IMPORTERS CHARGED WITH IMPLEMENTING THE BEEF
RESEARCH AND PROMOTION ORDER, DEFENDANTS

[Fiiled December 29, 2000]

DECLARATION OF NANCY ROBINSON

I, Nancy Robinson, declare:

1. I am the Vice President for Government and In-
dustry Affairs at the Livestock Marketing Association
(“LMA”). LMA is a trade association representing
livestock marketing businesses, which was established
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in 1947 as the National Livestock Auction Association.
LMA currently represents more than 800 livestock
marketing businesses in the United States, including
auction markets, commission firms, dealers, and order
buyers.

2. I have been employed with LMA for 11 years.
Prior to my employment with LMA, I was a political
appointee at the United States Department of Agricul-
ture, where I served as the Director of Information and
Legislative Affairs of the Food Safety and Inspection
Service from 1981 to 1987, and the Director of Infor-
mation and Legislative Affairs of the Animal and Plant
Health Inspection Service from 1987 to 1988.

3. In the 15 years since the enactment of the 1985
amendments to the Beef Promotion Act, more than $1
billion has been expended from assessments on cattle
producers, but beef demand has continued to drop.
Exhibit 25. Per capita beef consumption, which had
risen through the ‘60s and ‘70s to a high point of 89.0
pounds per capita in 1976, had fallen off by 16 percent to
74.7 pounds per capita in 1985, and by 1988, per capita
consumption had fallen an additional 13.4 percent, to
64.7 pounds, a full 27 percent lower than the peak con-
sumption of 1976. Exhibit 25.

4. Not only were consumers purchasing much less
beef by 1998, but also prices were to frustratingly low
levels. Exhibit 6. The low point for cattle prices came
at the end of April, 1996, when the popular TV host and
commentator Oprah Winfrey responded to panelists
discussing a livestock disease by stating that she did
not think she could eat beef anymore. Exhibit 5.
Within a week cattle prices had dropped to $55 per
hundredweight. Unfortunately, prices did not recover
significantly in 1997 or in 1998. The Western Kansas
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price for fed steers, for example, was below $60 for
much of 1998 and never above $70. Livestock Market-
ing Information Council, 1997-1998, Beef Price Chart.
Exhibit 6.

5. During 1997 and 1998, livestock markets found
themselves deducting assessments from prices which
were already not sufficient to cover producer costs.
Producers expressed extraordinary frustration
regarding these assessments at livestock markets. As a
service to customer-cattlemen, LMA and its members
decided to initiate a petition drive to obtain a
referendum on continuation of the program. LMA
undertook this action to provide producers throughout
the United States with an opportunity to have input
into the decision whether the program should be
continued, terminated or revised.

6. Beginning in 1997, LMA members directed LMA
to explore the appropriate procedures for submitting
petitions seeking a referendum.

7. In 1997 and early 1998, LMA made inquiries to
the Secretary concerning the petition process for a beef
referendum. In March, 1998, USDA wrote to LMA,
stating to provide current requirements and a sample
petition. Exhibit 7. The materials provided by USDA
contained sample language for the petition, which LMA
adopted in its entirety, and stated that the petition
must contain a signature, the date of each signature,
the printed name of the signer, the signer’s company
name (if applicable), the signer’s full address, and the
signer’s telephone number. Exhibit 7. USDA further
instructed that each person signing a petition must be
subject to assessments under the Beef Promotion and
Research Order. Exhibit 7. There was no suggestion
that persons signing the petition would be required, at
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a later date, to provide additional information or submit
personal documents.

8. In an April 9, 1998, letter to LMA’s president,
William Irons, USDA provided further advice to LMA
that initiation of a referendum would require: (1) the
verification of 116,791 valid signatures; (2) the deter-
mination that the persons who signed the petition are
“a representative group of cattle producers,” and (3) a
decision by the Secretary to conduct the requested
referendum. Exhibit 8.

& * & * &

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct. Executed on
December 24, 2000, in Downs, Kansas.

/s/ NANCY J. ROBINSON
NANCY ROBINSON
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF BOARD, AN ORGANIZATION

OF CATTLE PRODUCERS AND IMPORTERS CHARGED
WITH IMPLEMENTING THE BEEF RESEARCH AND
PROMOTION ORDER, DEFENDANTS

DECLARATION OF ROBERT M. THULLNER

I, Robert M. Thullner, do hereby declare:

1. T am a cattle producer and have paid and been
subject to the mandatory one-dollar-per-head assess-
ment required by the Beef Research and Promotion
Order.
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2. T am an individual who raises cattle and signed a
petition seeking a referendum on the termination of the
Beef Research and Promotion Order, and resides in this
judicial district.

3. I have some objections to the general content of
the promotion, advertising, and other activities funded
by the mandatory assessments under the beef checkoff
which I am compelled to pay as a cattle producer.

4. 1 would like to convey the message that United
States cattle and beef are superior to imported beef. 1
object to being charged for a contrary message, one
which promotes beef as a generic commodity. I object
to the use of mandatory checkoff dollars for the generic
promotion and advertising of beef and imported beef, as
opposed to United States beef in particular.

5. I believe United States beef to be superior, more
tender, tastier, healthier, and of a higher quality than
imported beef, which primarily consists of beef from
grass-fed rather than grain-fed cattle and is generally
inferior and of lesser quality.

6. I object to the promotion of beef as a generic
commodity and the promotion of imported beef as
indistinguishable from beef from United States fed
cattle, and the association of beef from United States
fed cattle with beef from imported cattle.

7. I believe that the generic advertising of beef,
funded in part by importers of foreign beef and foreign
cattle, may increase the amount of beef imported from
outside of the United States, which may supplant
domestic production and act to release or suppress the
market obtained by United States cattle producers
such as myself. I object to the messages conveyed and
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object to financing advertising for the benefit of beef
from imported cattle.

8. T also object to the use of mandatory assessments
against me for the promotion, advertising, develop-
ment, or support of generie, brand-name and/or pro-
cessed beef products which may directly benefit private
corporations, beef packers, and beef retailers, rather
than cattle producers. And I have objections to the
advertising and promotional activities funded by the
mandatory assessments because the beef packers, beef
processors, and beef retailers who are in the best posi-
tion to gain any alleged benefits of those activities are
“free riders” who do not share in the cost or pay any
assessments.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

/s/  ROBERT M. THULLNER
ROBERT M. THULLNER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS TO PROTECT NATURAL RESOURCES,
FaMiLy FARMS, AND RURAL COMMUNITIES, AND
ROBERT THULLNER, JOHN L. SMITH, AND ERNIE J.
MERTZ, ON BEHALF OF THEMSELVES AND OTHERS
SIMILARLY SITUATED, PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF PROMOTION AND RESEARCH

BOARD, AN ORGANIZATION OF CATTLE PRODUCERS AND
IMPORTERS CHARGED WITH IMPLEMENTING THE BEEF
RESEARCH AND PROMOTION ORDER, DEFENDANTS

DECLARATION OF JOHN L. SMITH

I, John L. Smith, do hereby declare:

1. T am a cattle producer and have paid and been
subject to the mandatory one-dollar-per-head assess-
ment required by the Beef Research and Promotion
Order.
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2. T am an individual who raises cattle and signed a
petition seeking a referendum on the termination of the
Beef Research and Promotion Order, and resides in this
judicial district.

3. I have some objections to the general content of
the promotion, advertising, and other activities funded
by the mandatory assessments under the beef checkoff
which I am compelled to pay as a cattle producer.

4. 1 would like to convey the message that United
States cattle and beef are superior to imported beef. 1
object to being charged for a contrary message, one
which promotes beef as a generic commodity. I object
to the use of mandatory checkoff dollars for the generic
promotion and advertising of beef and imported beef, as
opposed to United States beef in particular.

5. I believe United States beef to be superior, more
tender, tastier, healthier, and of a higher quality than
imported beef, which primarily consists of beef from
grass-fed rather than grain-fed cattle and is generally
inferior and of lesser quality.

6. I object to the promotion of beef as a generic
commodity and the promotion of imported beef as in-
distinguishable from beef from United States fed cattle,
and the association of beef from United States fed
cattle with beef from imported cattle.

7. I believe that the generic advertising of beef,
funded in part by importers of foreign beef and foreign
cattle, may increase the amount of beef imported from
outside of the United States, which may supplant do-
mestic production and act to reduce or suppress the
market prices obtained by United States cattle pro-
ducers such as myself. I object to the messages con-
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veyed and object to financing advertising for the
benefit of beef from imported cattle.

8. T also object to the use of mandatory assessments
against me for the promotion, advertising, develop-
ment, or support of generie, brand-name and/or pro-
cessed beef products which may directly benefit private
corporations, beef packers, and beef retailers, rather
than cattle producers. And I have objections to the
advertising and promotional activities funded by the
mandatory assessments because the beef packers, beef
processors, and beef retailers who are in the best
position to gain any alleged benefits of those activities
are “free riders” who do not share in the cost or pay any
assessments.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

/s/  JOHN L.SMITH
JOHN L. SMITH
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF PROMOTION AND RESEARCH

BOARD, AN ORGANIZATION OF CATTLE PRODUCERS AND
IMPORTERS CHARGED WITH IMPLEMENTING THE BEEF
RESEARCH AND PROMOTION ORDER, DEFENDANTS

DECLARATION OF PAT GOGGINS

I, Pat Goggins do hereby declare:

1. T am a cattle producer and have paid and been
subject to the mandatory one-dollar-per-head assess-
ment required by the Beef Research and Promotion
Order.
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2. T am an Angus breeder, cow/calf operator, and
cattle feeder. I estimate that I pay approximately
$30,000 annually in beef checkoff assessments. I am the
President of the Livestock Marketing Association and
owner of Public Auction Yards in Billings, Montana.

3. I have some objections to the general content of
the promotion, advertising, and other activities funded
by the mandatory assessments under the beef checkoff
which I am compelled to pay as a cattle producer.

4. 1 would like to convey the message that United
States cattle and beef are superior to imported beef. 1
object to being charged for a contrary message, one
which promotes beef as a generic commodity. I object
to the use of mandatory checkoff dollars for the generic
promotion and advertising of beef and imported beef, as
opposed to United States beef in particular.

5. I believe United States beef to be superior, more
tender, tastier, healthier, and of a higher quality than
imported beef, which primarily consists of beef from
grass-fed rather than grain-fed cattle and is generally
inferior and of lesser quality.

6. I object to the promotion of beef as a generic com-
modity and the promotion of imported beef as indistin-
guishable from beef from United States fed cattle, and
the association of beef from United States fed cattle
with beef from imported cattle.

7. I believe that the generic advertising of beef,
funded in part by importers of foreign beef and foreign
cattle, may increase the amount of beef imported from
outside of the United States, which may supplant do-
mestic production and act to reduce or suppress the
market prices obtained by United States cattle pro-
ducers such as myself. I object to the messages con-
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veyed and object to financing advertising for the bene-
fit of beef from imported cattle.

8. T also object to the use of mandatory assessments
against me for the promotion, advertising, develop-
ment, or support of generie, brand-name and/or pro-
cessed beef products which may directly benefit private
corporations, beef packers, and beef retailers, rather
than cattle producers. And I have objections in the
advertising and promotional activities funded by the
mandatory assessments because the beef packers, beef
processors, and beef retailers who are in the best posi-
tion to gain any alleged benefits of those activities are
“free riders” who do not share in the cost or pay any
assessments.

9. T also object to the use of mandatory assessments
against them for the promotion and advertising of
generic beef, as opposed to specific breeds or brands of
beef which I believe to be superior types of beef. I
object to being charged for a contrary message.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

/s/  PAT GOGGINS
PAT GOGGINS
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF BOARD, AN ORGANIZATION

OF CATTLE PRODUCERS AND IMPORTERS CHARGED
WITH IMPLEMENTING THE BEEF RESEARCH AND
PROMOTION ORDER, DEFENDANTS

DECLARATION OF HERMAN SCHUMACHER

I, Herman Schumacher, do hereby declare:

1. T am a cattle producer and have paid and been
subject to the mandatory one-dollar-per-head assess-
ment required by the Beef Research and Promotion
Order.
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2. T am an individual who owns a feedyard in South
Dakota and pays the mandatory beef checkoff assess-
ments. I also own Herried Livestock Market, Inc. in
Herreid, South Dakota.

3. I have some objections to the general content of
the promotion, advertising, and other activities funded
by the mandatory assessments under the beef checkoff
which I am compelled to pay as a cattle producer.

4. 1 would like to convey the message that United
States cattle and beef are superior to imported beef. 1
object to being charged for a contrary message, one
which promotes beef as a generic commodity. I object
to the use of mandatory checkoff dollars for the generic
promotion and advertising for beef and imported beef,
as opposed to United States beef in particular.

5. I believe United States beef to be superior, more
tender, tastier, healthier, and of a higher quality than
imported beef, which primarily consists of beef from
grass-fed rather than grain-fed cattle and is generally
inferior and of lesser quality.

6. I object to the promotion of beef as a generic
commodity and the promotion of imported beef as
indistinguishable from beef from United States fed
cattle, and the association of beef from United States
fed cattle with beef from imported cattle.

7. I believe that the generic advertising of beef,
funded in part by importers of foreign beef and foreign
cattle, may increase the amount of beef imported from
outside of the United States, which may supplant do-
mestic production and act to reduce or suppress the
market prices obtained by United States cattle pro-
ducers such as myself. I object to the messages
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conveyed and object to financing advertising for the
benefit of beef from imported cattle.

8. T also object to the use of mandatory assessments
against me for the promotion, advertising, develop-
ment, or support of generie, brand-name and/or pro-
cessed beef products which may directly benefit private
corporations, beef packers, and beef retailers, rather
than cattle producers. And I have objections to the
advertising and promotional activities funded by the
mandatory assessments because the beef packers, beef
processors, and beef retailers who are in the best
position to gain any alleged benefits of those activities
are “free riders” who do not share in the cost or pay any
assessments.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

/s/ HERMAN SCHUMACHER
HERMAN SCHUMACHER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF BOARD, AN ORGANIZATION

OF CATTLE PRODUCERS AND IMPORTERS CHARGED
WITH IMPLEMENTING THE BEEF RESEARCH AND
PROMOTION ORDER, DEFENDANTS

DECLARATION OF JERRY GOEBEL

I, Jerry Goebel, do hereby declare:

1. T am a cattle producer and have paid and been
subject to the mandatory one-dollar-per-head assess-
ment required by the Beef Research and Promotion
Order.
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2. T am an individual cattle producer as defined by
the Act.

3. I have some objections to the general content of
the promotion, advertising, and other activities funded
by the mandatory assessments under the beef checkoff
which I am compelled to pay as a cattle producer.

4. 1 would like to convey the message that United
States cattle and beef are superior to imported beef. 1
object to being charged for a contrary message, one
which promotes beef as a generic commodity. I object
to the use of mandatory checkoff dollars for the generic
promotion and advertising of beef and imported beef, as
opposed to United States beef in particular.

5. I believe United States beef to be superior, more
tender, tastier, healthier, and of a higher quality than
imported beef, which primarily consists of beef from
grass-fed rather than grain-fed cattle and is generally
inferior and of lesser quality.

6. I object to the promotion of beef as a generic
commodity and the promotion of imported beef as
indistinguishable from beef from United States fed
cattle, and the association of beef from United States
fed cattle with beef from imported cattle.

7. I believe that the generic advertising of beef,
funded in part by importers of foreign beef and foreign
cattle, may increase the amount of beef imported from
outside of the United States, which may supplant do-
mestic production and act to reduce or suppress the
market prices obtained by United States cattle pro-
ducers such as myself. I object to the messages con-
veyed and object to financing advertising for the
benefit of beef from imported cattle.
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8. T also object to the use of mandatory assessments
against me for the promotion, advertising, develop-
ment, or support of generie, brand-name and/or pro-
cessed beef products which may directly benefit private
corporations, beef packers, and beef retailers, rather
than cattle producers. And I have objections to the
advertising and promotional activities funded by the
mandatory assessments because the beef packers, beef
processors, and beef retailers who are in the best
position to gain any alleged benefits of those activities
are “free riders” who do not share in the cost or pay any
assessments.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

/s/ JERRY GOEBEL
JERRY GOEBEL
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF BOARD, AN ORGANIZATION

OF CATTLE PRODUCERS AND IMPORTERS CHARGED
WITH IMPLEMENTING THE BEEF RESEARCH AND
PROMOTION ORDER, DEFENDANTS

DECLARATION OF PAT GOGGINS

ON BEHALF OF LIVESTOCK MARKETING
ASSOCIATION

I, Pat Goggins, do hereby declare:

1. I am currently the President of the Livestock
Marketing Association.
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2. I would estimate that approximately 90 percent
or more of Livestock Marketing Association members
are cattle producers subject to the mandatory assess-
ments under the beef checkoff.

3. I have attached as Exhibit A to this Declaration
a true and correct copy of the bylaws of the Livestock
Marketing Association.

4. Plaintiff Livestock Marketing Association
(LMA), 7509 Tiffany Springs Parkway, Kansas City,
MO 64153-2315, is a trade association representing live-
stock marketing businesses, which was established in
1947 as the National Livestock Auction Association. It
is incorporated as a not-for-profit organization in the
State of Missouri, and its members are persons engaged
in operating livestock markets, who regularly engage in
the sale of cattle. The Livestock Marketing Association
currently represents more than 800 livestock marketing
businesses in the United States, including auction mar-
kets, commission firms, dealers, and order buyers.
Approximately 90 percent of LMA members are
market operator and dealers who also have cattle
production operations and therefore are subject to and
pay as well as collect the mandatory beef checkoff
assessments.

5.  On behalf of LMA and its members, LMA ob-
jects to the general content of the promotion, advertis-
ing, and other activities funded by the mandatory
assessments under the beef checkoff which they are
compelled to pay as cattle producers.

6. On behalf of LMA and its members, LMA would
like to convey the message that United States cattle
and beef are superior to imported beef, object to its
cattle producer members being charged for a contrary
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message, one which promotes beef as a generic com-
modity, and further object to the use of mandatory
checkoff dollars for the generic promotion and adver-
tising of beef and imported beef, as opposed to United
States beef in particular.

7.  On behalf of LMA and its members, LMA be-
lieves that United States beef is superior, more tender,
tastier, healthier, and of a higher quality than imported
beef, which primarily consists of beef from grass-fed
rather than grain-fed cattle and generally inferior and
of lesser quality.

8.  On behalf of LMA and its members, LMA ob-
jects to the promotion of U.S. beef and imported beef as
a single, generic commodity and to the promotion of
imported beef as indistinguishable from beef from
United States fed cattle, and to the association of beef
from United States fed cattle with beef from imported
cattle.

9. On behalf of LMA and its members, LMA be-
lieves that the generic advertising of U.S. beef and
imported beef as a single commodity, funded in part by
importers of foreign beef and foreign cattle, may in-
crease the amount of beef imported from outside of the
United States, which may supplant domestic production
and act to reduce or suppress the market prices
obtained by United States cattle producers, and there-
fore objects to the messages conveyed and object to
financing advertising for the benefit of beef from
imported cattle.

10. On behalf of LMA and its members, LMA also
objects to the use of mandatory assessments against its
cattle producers for the promotion, advertising, de-
velopment, or support of generic, brand-name and/or
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processed beef products which may directly benefit
private corporations, beef packers, and beef retailers,
rather than cattle producers, and have objections to the
advertising and promotional activities funded by the
mandatory assessments because the beef packers, beef
processors, and beef retailers who are in the best
position to gain any alleged benefits of those activities
are “free riders” who do not share in the cost or pay any
assessments.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

/s/ PAT GOGGINS
PAT GOGGINS
President,
Livestock Marketing Association
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
AN ASSOCIATION OF LIVESTOCK MARKETS,

THE WESTERN ORGANIZATION OF RESOURCE
COUNCILS, AN ASSOCIATION OF GRASSROOTS
ORGANIZATIONS THAT SEEK TO PROTECT NATURAL
RESOURCES, FAMILY FARMS, AND RURAL
COMMUNITIES, AND ROBERT THULLNER,

JOHN L. SMITH, AND ERNIE J. MERTZ, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE;
DAN GLICKMAN, SECRETARY OF AGRICULTURE, AND
THE CATTLEMEN’S BEEF BOARD, AN ORGANIZATION

OF CATTLE PRODUCERS AND IMPORTERS CHARGED
WITH IMPLEMENTING THE BEEF RESEARCH AND
PROMOTION ORDER, DEFENDANTS

DECLARATION OF [JOHN D. SMILLIE]

ON BEHALF OF THE WESTERN ORGANIZATION OF
RESOURCE COUNCILS

I, John D. Smillie, do hereby declare:

1. T am the Program Director of the Western
Organization of Resource Councils (“WORC”).
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2. Plaintiff Western Organization of Resource
Councils (“WORC”), 2401 Montana Avenue, #301,
Billings, Montana 59101, is an association of grassroots
organizations which, in turn, are composed of affiliated
citizens’ groups based in 42 communities throughout
the region. Members of WORC include the Dakota
Resource Council (North Dakota), Dakota Rural Action
(South Dakota), the Idaho Rural Council (Idaho), the
Northern Plains Resource Council (Montana), the
Powder River Basin Resource Council (Wyoming) and
the Western Colorado Congress (Colorado). The mem-
bers of these groups are farmers, ranchers, small busi-
ness and working people who seek to protect natural
resources, family farms, and rural communities, includ-
ing cattle producers who are subject to and pay the
mandatory beef checkoff assessments. A large percent-
age of the members of WORC’s member organizations
are cattle producers who are subject to and pay the
mandatory beef checkoff assessments.

3. On behalf of WORC’s member organizations and
their members, WORC objects to the general content of
the promotion, advertising, and other activities funded
by the mandatory assessments under the beef checkoff
which they are compelled to pay as cattle producers.

4. On behalf of WORC’s member organizations and
their members, WORC would like to convey the mes-
sage that United States cattle and beef are superior to
imported beef, object to cattle producer members being
charged for a contrary message, one which promotes
beef as a generic commodity, and further object to the
use of mandatory checkoff dollars for the generic
promotion and advertising of beef and imported beef, as
opposed to United States beef in particular.
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5. On behalf of WORC’s member organizations and
their members, WORC believes that United States beef
is superior, more tender, tastier, healthier, and of a
higher quality than imported beef, which primarily
consists of beef from grass-fed rather than grain-fed
cattle and is generally inferior and of lesser quality.

6. On behalf of WORC’s member organizations and
their members, WORC objects to the promotion of U.S.
beef and imported beef as a single, generic commodity
and to the promotion of imported beef as indistin-
guishable from beef from United States fed cattle, and
to the association of beef from United States fed cattle
with beef from imported cattle.

7. On behalf of WORC’s member organizations and
their members, WORC believes that the generic ad-
vertising of U.S. beef and imported beef as a single
commodity, funded in part by importers of foreign beef
and foreign cattle, may increase the amount of beef
imported from outside of the United States, which may
supplant domestic production and act to reduce or
suppress the market prices obtained by the United
States cattle producers, and therefore object to the
messages conveyed and object to financing advertising
for the benefit of beef from imported cattle.

8. On behalf of WORC’s member organizations and
their members, WORC also objects to the use of man-
datory assessments against its cattle producers for the
promotion, advertising, development, or support of
generic, brand-name and/or or processed beef products
which may directly benefit private corporations, beef
packers, and beef retailers, rather than cattle pro-
ducers, and have objections to the advertising and pro-
motional activities funded by the mandatory assess-
ments because the beef packers, beef processors, and
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beef retailers who are in the best position to gain any
alleged benefits of those activities are “free riders” who
do not share in the cost or pay any assessments.

9. I have attached as Exhibit A to this declaration a
true and correct copy of the mission statement (or by-
laws, whichever is appropriate) of the Western
Organization of Resource Councils.

I HEREBY DECLARE under penalties of perjury
that the foregoing is true and correct.

Dated this 16th day of October, 2001.

(Illegible)
John D. Smillie, Program Director
Western Organization of Resource Councils
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Ly Producers Say Thej

»port Our Beef Checkoff

woducers ciaaled o chackolf os a self-help

" ollon, research and informalion program. {t was
* ved In 1988 by 79 parcenl of besf producers ina

ndum aller grassrools input shoped the program.
v 1998, a Producer Alfilude Survey conducled by

Tasacich shawad that 68 paicant ol calllemen
ove of ING cnackGll. The stuclure of the checkoff

* 1am s basad on The folowing dieciives:

ts fakr, A% producers and Importers pay the same
erheod. :

ki state based. One-hall of the money colaciad
lale beef councls - 50 cents of every dolar ~ ks
lioted by producers in the siale, ’

" kaccounidble. Al checkoff-unded programs are
. peled ond evaluated by the fieel Board, an

pandan! orgonzation of 111 checkoffpaying
niees.

. ‘kproducer{ed. Beef Board members are

inaled by felow stals producers.

hat can our checkoff do?
*checkoff ls the only Industry-ivde, self-help tool we

. @ lo fght for the success of tha Indushy, Our
ickoft acls as a calalys! for change, Our chackolf

350’} own callle, packing plan's of 1elal oullets, it
v1 éngde-hondedly lun asound abad maket. We,
eel producets, navar inlsnded il lo ba in the
{ness of growing callle or handing product, What

- wanled was a way o siimuale olhers 1o selt more

sl and consumers lo buy mote beel. Thiscanbe

. ne twough diisct adveriting. cooperalive markel-

1. public telations eflorls, educalion progiams and
w product development assklance.

Jhat can‘t our checkoff do?

. law, o chackall funds cannot be used lo nfiuence

wemmen! policy of acflon, including tobbying,

S~

HE

4

BEEF CHECKOFF |

“Importers
and States
without

Counclls

' Beef/Daly/Veal
Producers
Stafesmay hvest 1 $1.00
porilon of thelr §.60In
natlonal programs and Quaiified State
then efact prockicers fo Besf Councl
seive on ihe Checko .
Divislon of fha NCBA confrols $.50
Board to overses pro- f
gram implementalion. B
$.50 goes
to Beef
Board
State ’ 10 Producers/
Bte;f 10Producersi  Operaling | _Importers
Counclls ' - Commiftee |

Confracs for Naflonal Programs

$1.00

_Beef
“Board

By law. the Operating Commiitee feviews and approves checkoff
. programs and must confract with national Indusliy-govemed

organizalions. Today, Ihe Operaling Commiitee’s piimary conlrac-
lorls tha Natlonal Calllemen's Beet Assoclation (NCBA), which

cooldinales programs with the Ameilcan Nallonal CatlleWomen

(ANCW) and the Unlled Stales Meat Exporl Fedaration (USMEF). .

Our Beef Checkoff
Structure A

The Besf Promotion and Research Act oullines

{ha spacific responsbiiles of the organizations thal
compilse Ihe checkofl sluchxe,

Baef Board -
Craalad by the Baef Promolion and Resaarch Act
to administet the besf chackelf program, the Bast
Board consists of 111 members nominaled by slale

- Spetcent, The ‘avnoadsalecmenomvsmambm‘ ’

loseva onthe Q

State Beef Cauncls

slale beef councls colec! the $1-perhecd

checkoff and tefoin control of 50 cents of every

-dolarfo cmducﬁ! and implement programs In each -
state hat are cansistent wilh fhe Beef Prosnotion and
Ressasch Ach, The counclsmay lnves} a poition of
thek 50 cenls In nallonal and intemationad programs,
and pariicipale In deckdng which prograins o fund,
Togalher as a federalion, slates select 10 nembeis

fo serve on the Operaling Commillse.

Opetating Commitiee |

Also crealed by;ihe Beet Promolion and Reseaich
Acl, ihe Operaling Commiftes reviews and apptoves
nallonal checkaff programs and conlracls with

~ nallonal ndustry-govemned organkzations, such as

slale/nallonol rogram. Checkolf pragrams are
conduclad on @ costvacovery bosk. In olher woids,
confraclos m% no! profll from work they da on
behalf of he beef checkoff,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DISTRICT

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, ET ALL,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S INC., ET AL.,
INTERVENER-DEFENDANTS.

DECLARATION OF BARRY CARPENTER

I, Barry Carpenter, hereby make the following dec-
laration with respect to the above captioned matter:

1. I am providing this declaration based on my
personal knowledge and on information obtained in the
course of my employment. If called as a witness, I
could competently testify to the facts set forth herein.

2. I am Deputy Administrator of the Livestock
and Seed Program of the Agricultural Marketing
Service (“AMS”) of the U.S. Department of Agriculture
(“USDA?”). I have worked for the USDA since 1970 and
have held my current position since 1993.

3. My duties include implementation of the Beef
Promotion and Research Act (“Act”) and the Beef Pro-
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motion and Research Order (“Order”), and oversight of
the Cattlemen’s Beef Promotion and Research Board
(“Beef Board” or “Board”). I am also familiar with
many of the other commodity promotion orders imple-
mented by USDA, especially those relating to soybeans
and pork.

4. USDA, acting through AMS, exercises careful
oversight over all funds spent by the Beef Board. This
oversight includes final approval authority over every
checkoff dollar spent by the Board, as well as active
participation in the developmental process of all the
Board’s checkoff-funded advertising, promotion, re-
search, consumer information, and industry information
projects. I am the individual responsible for oversight
of, as well as for the supervision of other AMS em-
ployees who oversee, all actions and decisions made by
the Beef Board pursuant to the Secretary’s delegation
of authority. See 7 C.F.R. § 2.79(a)(8)(xxxii); 57 Fed.
Reg. 20 (Jan. 23, 1992).

5. All checkoff-funded Beef Board projects and the
full Beef Board budget undergo a lengthy develop-
mental process before the Board submits them to
USDA for final approval. USDA officials provide in-
put and advice at every stage of project and budget
development—-from gemination to final approval.

6. Many ideas for promotional projects are first
aired at Advisory Committee meetings, which are held
twice a year, are open to the public (as are all of the
meetings described below), and are attended by mem-
bers of the Beef Board and members of the Federation
of Qualified State Beef Councils (“Federation”). These
meetings are run by statutorily - prescribed industry
contractors, with whom the Beef Board contracts to
develop and implement checkoff-funded projects, and
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are designed to solicit public input on funding priorities
and program goals. The Advisory Committee also re-
commends budgetary priorities for the Beef Board.

7. Ralph Tapp, Chief, Marketing Program Branch,
Livestock and Seed Program, AMS, and/or I attend all
Advisory Committee meetings, stopping in on the
various simultaneous sessions being held. We partici-
pate actively in these meetings.

8. Based in part on the priorities and ideas solicited
at Advisory Committee meetings, industry contractors
formulate proposed checkoff-funded projects, including
advertising, promotion, research, consumer informa-
tion, and industry information projects. Working
with Beef Board guidance, the contractors prepare
formal Authorization Requests (“ARs”), which docu-
ment planned projects and their budgets, for sub-
mission to the Beef Promotion Operating Committee
(“Operating Committee”).

9. The Operating Committee, which consists of ten
members of the Beef Board and ten elected members of
the board of directors of a qualified state beef council,
meets several times each year. It generates and ap-
proves annual budget recommendations for the Beef
Board and reviews each submitted AR. The Operating
Committee must approve the Board’s annual budget
recommendation and each AR, by a two-thirds vote of
its members, before they are submitted to the Beef
Board and USDA for further review and approval.

10. Mr. Tapp and/or I attend all Operating Com-
mittee meetings as active participants. Mr. Tapp and I
review proposed annual budgets and ARs before
attending, and provide comments and feedback to
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members of the Operating Committee on the proposals
and on any other issues that arise.

11. If approved by the Operating Committee, the
annual Beef Board budget is submitted to the full Beef
Board for review and approval by a majority vote.

12. Mr. Tapp and/or I also attend all full Beef Board
meetings, which are held twice each year.

13. ARs approved by the Operating Committee are
submitted to the Beef Board Executive Committee
(“Executive Committee”) for review and ratification.
The Executive Committee oversees the day-to-day
operations of the Board and implements its policies.

14. Mr. Tapp and/or I attend these meetings and
actively participate in all discussions, providing com-
ments and feedback to members of the Executive Com-
mittee on proposed ARs and general budget and pro-
gram direction goals.

15. Once the full Beef Board approves its annual
budget, and the Executive Committee ratifies an AR,
each is submitted to USDA for final approval. Mr.
Tapp and members of his staff in the AMS Marketing
Program Branch first review the final proposed budget
or project for compliance with the Act and Order. If
problems are identified at this stage, Marketing Pro-
gram Branch staff work with the Beef Board to make
any necessary changes. The annual budget or AR will
not be approved until the changes are made.

16. Once the AMS Marketing Program Branch re-
views and approves the Beef Board’s annual budget or
AR, it is sent to me for final approval. I raise any and
all remaining concerns I have about the budget or a
specific project with the Beef Board at this time and
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will not approve them until all necessary changes are
made.

17. While USDA does not hesitate to exercise its
veto authority when materials and budgets are sent for
final approval, it is rare for problems to remain at that
stage. This is because of the extensive input Mr. Tapp
and I have in all budgetary and product development at
each stage of review, as well as the open lines of com-

munication we maintain between Beef Board and
USDA staff.

18. In addition to approving project proposals via
the AR review process, USDA requires the Beef Board
to submit all of its checkoff-funded advertising and
promotional materials for AMS review and approval
prior to their implementation. The Beef Board often
consults with AMS as to the propriety of a particular
proposed advertisement during the drafting stage, as
well. A true and accurate copy of one instance in which
USDA mandated a change in a proposed advertisement
is attached hereto as Exhibit 1.

19. USDA also requires the Beef Board to submit all
of its producer communication materials for AMS re-
view and approval prior to their implementation. In
addition, the Beef Board often consults with AMS as to
the propriety of a particular proposed communication
during the drafting stage. A true and accurate copy of
one instance in which USDA mandated a change in a
proposed producer communication is attached hereto as
Exhibit 2. The change was intended to ensure that the
communication avoided the implication that the check-
off can guarantee profits by changing the phrase
“means increasing profits” to “can mean increased pro-
fits.”
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20. USDA requires that the Beef Board oversee all
checkoff spending by qualified state beef councils. Pur-
suant to its oversight function, the Beef Board requires
that each qualified state beef council submit its mar-
keting plan and budget to the Board prior to each fiscal
year for review and approval and that each state
council submit an audited review at the end of each
fiscal year. The Beef Board raises any concerns it has
upon review of the material with AMS.

21. USDA reviews all qualified state beef council
checkoff-funded advertising and promotional materials
for branded products prior to their publication. If a
problem with an advertisement or communication is
identified, USDA does not approve the material until
necessary changes are made.

22. USDA reviews other checkoff-funded promo-
tional materials prepared or funded by qualified state
beef councils on a post-release basis. If a problem with
an advertisement or communication is identified,
USDA orders it withdrawn from publication until
necessary changes are made.

23. USDA reviews every contract the Operating
Committee or Beef Board enters into for checkoff-
funded services before it is signed and randomly spot
checks subcontracts entered into by Beef Board con-
tractors for checkoff-funded services. USDA rejects
any contractor or proposed contract that fails to meet
criteria as established in the Act.

24. USDA pre-approves any testimony provided to
or appearances made by Beef Board employees or
members before Congress on behalf of the Beef Board.

25. USDA also participates in an advisory capacity
in the Board’s hiring decisions and maintains final
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approval authority for the selected candidate for the
Beef Board’s Chief Operating Officer.

26. In addition to the continuous oversight described
above, USDA determines the composition of the Beef
Board itself. USDA certifies those organizations that
are eligible to nominate Beef Board members, based on
the requirements set forth in the Act. In exercise of
this authority, USDA has rejected the applications of
organizations that do not meet the statutory criteria,
and has in the past decertified at least one such organi-
zation that had previously been certified.

27. USDA requires these organizations to submit at
least two nominees for each open seat on the Beef
Board, and often receives more than two nominees.

28. Pursuant to its statutory authority, USDA has
removed a member of the Beef Board in the past by
seeking and accepting that person’s resignation.

29. All checkoff assessments paid by importers are
collected by the U.S. Customs Service (“Customs Ser-
vice”), which provides them to USDA. USDA, in turn,
provides these funds to the Beef Board.

30. On average, graded beef sells for approximately
an additional $15 per hundredweight compared to un-
graded beef. See National Weekly Direct Slaughter
Cattle—Premiums and Discounts Report, <http:/
www.ams.usda.gov/mnreports/lm_ct155.txt>. Grading
effectively sets the price of livestock sold, as most
livestock prices are based either on the actual grade of
the meat, or the anticipated grade at the time of sale.

31. Mandatory price reporting under the Livestock
Mandatory Reporting Act of 1999 also serves to effec-
tively establish livestock prices in the marketplace as
many sale contracts are tied to the reported prices.
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I declare under penalty of perjury that the foregoing
is true and correct.

Executed on this 18th day of October, 2001.

/s/ BARRY L. CARPENTER
BARRY L. CARPENTER
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U S DA United States Agricultural

Department of Marketing
Agriculture Service

June 4, 1997

Mr. Monte Reese

Chief Executive Officer

Cattlemen’s Beef Promotion
and Research Board

Post Office Box 3316

Englewood, Colorado 80155

Dear Monte:

We have reviewed and are approving the proposed TV
advertisement entitled “Cindy” depicting a dream-like
scene in which a rotisserie chicken expresses a desire
to be a steak. We also reviewed the proposed radio ad-
vertisement entitled “Tastes Like Chicken” which we

are not approving as submitted.

Sincerely,

/s/ Robert L. Leverette

(for) Barry L. Carpenter
Director

Livestock and Seed Division

P.0. Box 96456

Washington, DC
20090-5456
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USDA FAXED

United States Producer
Department of Communications
Agriculture

Cattlemen’s Beef Promotion and Research Board

SUBJECT: Five Radio Scripts—State Beef Councils

Date Received: 12/10/99 Time: 5:25 p.m.
Date Approved: 12/13/99 Time: 2 p.m.

Ralph L. Tapp notified Board’s contact
Sharyl Phipps, NCBA by:

__ Phone _X Fax __e-mail
We Disapproved: _/ / Time:
notified Board’s contact by:
__ Phone _ Fax __e-mail

Date Advised Board More Time Needed: / / Time:
notified Board’s contact by:

__ Phone _ Fax __e-mail
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NOTES: As discussed modify #5 to avoid implying
that the checkoff can “guarantee” profits by replacing
“means increasing profits” with something like: “can
mean increased profit

Reviewed and Approved by: Ralph L. Tapp
Date: 12/13/99
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ANIMALS BROUGHT TO YOU BY THE NEBRASKA
BEEF PRODUCERS THROUGH THEIR BEEF CHECK-
OFF.

RADIO RELEASE #5
INTERNATIONAL MARKETING
30 SECONDS

I'M (NAME), A (TYPE OF OPERATION) FROM
(HOMETOWN), DID YOU KNOW THAT OUR CHECK-
OFF DOLLARS ARE HELPING PROMOTE U.S BEEF
EXPORTS IN MORE THAN 50 FOREIGN COUNTRIES?
LAST YEAR FOR THE FIRST TIME EVER MORE
THAN 1 MILLION METRIC TONS OF U.S. BEEF WAS
EXPORTED. THAT’'S FOUR TIMES MORE THAN
WHEN THE CHECKOFF BEGAN IN 1986. IN-
CREASED EXPORTS EQUALS MORE DEMAND. AND
THAT MEANSINGREASING CAN MEAN IN-
CREASED PROFITS FOR U.S. PRODUCERS.
BROUGHT TO YOU BY THE NEBRASKA BEEF PRO-
DUCERS AND THEIR BEEF CHECKOFF.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DISTRICT

Civil Action No. 00-1032

LIVESTOCK MARKETING ASSOCIATION,
ET AL., PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S INC., ET AL.,
INTERVENOR-DEFENDANTS

SECOND SUPPLEMENTAL DECLARATION
OF BARRY CARPENTER

I, Barry Carpenter, hereby make the following dec-
laration with respect to the above captioned matter:

1. I am providing this declaration based on my
personal knowledge and on information obtained in the
course of my employment. If called as a witness, I
could competently testify to the facts set forth herein.

2. I am Deputy Administrator of the Livestock
and Seed Program of the Agricultural Marketing
Service (“AMS”) of the U.S. Department of Agriculture
(“USDA” or “Department”). I have worked for the
USDA since 1970 and have held my current position
since 1993.
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3. My duties include implementation of the Beef
Promotion and Research Act (“Act”) and the Beef
Promotion and Research Order (“Order”), and over-
sight of the Cattlemen’s Beef Promotion and Research
Board (“Beef Board” or “Board”). I am also familiar
with many of the other commodity promotion orders
implemented by USDA, especially those relating to
soybeans and pork.

4. I have reviewed Plaintiff’s Response to Defen-
dants’ Statement of Material Facts (“Plaintiffs’ Re-
sponse”), wherein Plaintiffs dispute that AMS exercises
careful oversight over the Beef Board’s activities and
expenditures and that Ralph Tabb and/or I, on behalf of
AMS, actively participate in the developmental process
for all of the Board’s checkoff-funded projects. I am
providing this Second Supplemental Declaration to
further describe the nature and extent of USDA’s
oversight over the Beef Board, as well as other relevant
facts.

5. I, or someone I designate, participate in an orien-
tation session for all new Beef Board members each
year. At this orientation, I explain the Beef Board
members’ responsibilities, the Department’s oversight
and approval role, the regulations that govern the
Board’s operation and that those regulations can only
be changed pursuant to notice and comment. In the
future, I will also be conducting such an orientation
session for new Operating Committee members.

6. In addition, I am regularly-scheduled speaker at
each full Beef Board meeting. I use this opportunity to
remind Beef Board members of their fiduciary obliga-
tions under the Act and Order and to provide USDA’s
input regarding whatever matters I deem appropriate.
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7. I have reviewed the minutes of various Beef
Board committee meetings attached as Exhibit 69 to
Plaintiffs’ Response, and am generally familiar with the
nature of Beef Board minutes. The minutes attached
as Exhibit 69 to Plaintiffs’ Response, like other Beef
Board committee minutes generally, do not record
specific comments made by those in attendance with
regard to particular agenda items, but rather merely
record actions taken at the meeting. Thus, the minutes
describe the topic discussed and then indicate “dis-
cussion” when a discussion was held. See, e.g., Minutes
of Executive Committee Meeting, Aug. 2, 2000, at 3,
attached as part of Exhibit 69 to Plaintiffs’ Response.

8. I do, in fact, actively participate in those meet-
ings that I attend. That participation takes various
forms.

9. I prepare for the meetings by reviewing any
material that is provided in advance of the meetings. If
I identify any issue that raises serious concern, I will
phone the relevant individual to raise and discuss my
concern. I usually call the Board’s Chief Operating
Officer or Chairman in such circumstances.

10. At the various meetings I attend, I listen care-
fully to the discussion and I speak when I deem it
necessary. For example, I estimate that at the last Ex-
ecutive Committee meeting I attended I spoke approxi-
mately half-a-dozen times.

11. T also often raise my concerns with Committee
Members during breaks in the meetings. In this way,
my concerns are often aired at the meetings by others,
without my having to directly address an issue while
the meeting is in session. If an issue about which I have
a concern is raised by others, and the discussion and
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decision regarding that issue are satisfactory to me, I
do not feel the need to further raise the issue, and I
therefore remain silent on the matter. My subordinate,
Ralph Tapp, operates in a similar manner.

12. T generally express my views, either before or
during a meeting, when a proposed course of action
raises concerns with respect to the Act or the Order. 1
act to ensure that all of the Board’s activities are in
accordance with the Act and the Order. For example,
several years ago a proposed Authorization Request
(“AR”) for a checkoff-funded producer communication
piece, as proposed, included non-checkoff-funded,
NCBA activities in its description of Beef Board accom-
plishments. Upon seeing this, I ensured that proposed
piece did not reference any non-checkoff-funded activi-
ties even before the AR reached the Operating Com-
mittee.

13. The above example also demonstrates how my
involvement is often behind the scenes and is not
limited to participating in the Board’s various meetings.
As a result of AMS’ persistent involvement in the pro-
cess, many potentially problematic issues never arise in
committee meetings.

14. T also express my views when a matter relates
more specifically to the interests of the Department.
Thus, for example, I have encouraged the Board
—through my participation in various committees and
my discussions with Board personnel—to:

a. fund food safety research relating to BSE
(“mad cow” disease), because these were areas of
food safety research that the Department was
concerned about;
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b. fund projects regarding “traceability”—the
ability to preserve the identity of meat from calf to
plate—because the Department was interested in
encouraging such research;

c. fund consumer information projects regard-
ing safe food handling procedures because of the
Department’s interest in the broad dissemination
of such information in light of concerns raised by
E.coli 0157:H7; and

d. continue to provide extensive funding for
the Meat Export Federation’s promotion of U.S.
beef abroad, and particularly in Japan, because the
Department has strong interest in expending
export markets for U.S. beef and other com-
modities.

15. I also let the Board know when I believe the
Board’s processes need improvement. For example, I
recently voiced concern that the AR review and ap-
proval process might appear to outsiders to be insuffi-
ciently competitive, in light of the Operating Com-
mittee’s approval of most submitted AR’s. While I
know from my participation in the process that each
AR is assessed, discussed and debated, I believed that
outsiders might perceive the process as less thorough
than it was. As a result of my comments, Beef Board
Chairman Dan Hammond convened a Commission to
address this issue and recommend improvements to the
AR review and approval process. See Exhibit 1
hereto (referencing my concerns and the Commission
established).

16. The above example also demonstrates why AMS
rarely has to invoke its ultimate authority to direct or
prohibit the Beef Board from acting. As a general
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matter, the suggestions that I make are accepted and
acted upon to my satisfaction, without my having to
invoke any regulatory authority.

17. In participating in Operating Committee and
other Beef Board meetings, I am aware of my ultimate
authority and responsibility to approve all Beef Board
projects and expenditures. In order to preserve this
authority, and the ability to more thoroughly review
any matters agreed upon by the Operating Committee
or other Beef Board committees, I restrain my partici-
pation in these meetings, so that committee members
do not have the impression that by virtue of my
participation the Department has somehow pre-judged
and approved the actions taken.

18. T also regularly participate in international meet-
ings and conferences in my official capacity.

19. Through my involvement in these activities, I am
aware that USDA beef graders are internationally
recognized and that “choice” and “prime” grades are
the most recognized marks of quality beef in the world.

20. Japanese purchasers, who are the largest im-
porters of American beef, generally require beef to be
graded “prime,” “choice,” or “select.” Similarly, in Cen-
tral and Eastern Europe, the American Beef Club
project, funded in part by checkoff dollars, requires
participating restaurants to use U.S. “prime” and
“choice” beef, and has led to increased demand for U.S.
beef in those regions.

21. The American grading system is so widely rec-
ognized, and provides American graded beef such a
competitive advantage, that other countries model their
grading systems on the American model. For example,
Canada recently changed its grading system and grade
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names to mimic the American system. Similarly, China
recently selected the American system as a model in
developing its beef grading system.

22. The effect of this widespread recognition of
American grades is to increase demand for American
beef in the international marketplace, thereby increas-
ing value to U.S. producers and creating additional
incentives for American producers to have their meat
graded.

23. In my official capacity, I am also in charge of the
Department’s purchase of certain surplus foods under
its Section 32 authority (7 U.S.C. § 612¢). These surplus
purchases are used in federal feeding programs, pri-
marily the school lunch program. The purpose of such
purchases is to maintain a stable market in agricultural
commodities.

24. Beef forms a substantial part of the Depart-
ment’s surplus foods purchases. During school year
2000-2001, the Department purchased 122.90 million
pounds of beef with a value of $182.32 million. During
the same year, the Department purchased 5.76 million
pounds of canned beef with a value of $7.89 million
and 9.72 million pounds of canned beef stew with a
value of $7.49 million. Summaries for these pur-
chases and for prior years can be found at
<http://www.ams.usda.gov/lsg/cp/beef/beeffyp.htm>.

25. AMS is also responsible for overseeing the Live-
stock Mandatory Price Reporting System established
pursuant to the Livestock Mandatory Reporting Act of
1999 (“LMRA”), 7 U.S.C. §§ 1635-1636h. As stated in
my prior declaration, mandatory price reporting under
the LMRA serves to effectively establish livestock
prices in the marketplace as many sale contracts are
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tied to the reported prices. As further indication of
the effect that LMRA-mandated reporting has on the
marketplace, USDA has estimated that erroneous price
reporting over a 29-day period in April-May 2001
resulted in $15 million to $25 million in lost sale revenue
to cattle producers. LMPR Review Team, Livestock
Mandatory Price Reporting System: Report to the
Secretary of Agriculture, July 2, 2001, at iii, 37,
available at <http://www.usda.gov/oce/mp-report/mpr-
report.pdf>, attached hereto as Exhibit 2. The impor-
tance of such price reporting to the beef and cattle
market is further indicated by the fact that the Chicago
Mercantile Exchange relies on USDA’s price reports to
adjust the value of cattle which do not meet contract
specifications. See id. at 26.

I declare under penalty of perjury that the foregoing
is true and correct.

Executed on this 21st day of December, 2001.

/s/ BARRY L. CARPENTER
BARRY CARPENTER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DISTRICT

No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, ET ALL,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S INC., ET AL.,
INTERVENOR-DEFENDANTS.

DECLARATION OF MONTE REESE

I, Monte Reese, hereby make the following declara-
tion with respect to the above-captioned matter:

1. I am providing this declaration based on my
personal knowledge and on information obtained in the
course of my employment. If called as a witness, I
could competently testify to the facts set forth herein.

2. I am the Chief Operating Officer (“C.0.0.”) of
the Cattlemen’s Beef Promotion and Research Board
(“Beef Board” or “Board”). I have been employed by
the Board since November 1989, and have been C.0.0.
or in a comparable position since August 1990. I am in
charge of the Board’s day-to-day operations. In this
position, I work closely with the Agricultural
Marketing Service (“AMS”) of the U.S. Department of
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Agriculture (“USDA”), which exercises continuing
oversight over all activities of and spending by the Beef
Board.

3. The Board is responsible for overseeing the
implementation of the Beef Promotion and Research
Act (“Act”). The Board is funded wholly through
assessments on the sale and importation of cattle.

4. In fiscal year (“FY”) 2000, over $87 million of
assessments were collected under the Act.

5. The Board, in conjunction with the Beef Pro-
motion Operating Committee, develops and implements
promotion, research, consumer information and
industry information plans and projects, all subject to
the approval of the Secretary of Agriculture. Some of
these projects include the promotion of beef through
advertising (including the “Beef, It’s What’s For
Dinner” campaign); food safety programs that conduct
research on, an disseminate information about, food-
bourne pathogens such as E. Coli, Salmonella, and
Listeria, as well as the proper handling of beef
products; nutrition and health education programs,
which provide thousands of children and adults with
information regarding dietary needs and the role of
beef in a healthy diet; the provision of information
regarding BSE (“mad cow disease”) and Foot and
Mouth Disease; and a host of other activities. Exam-
ples of some of these materials are attached as exhibits
A through D to the Joint Statement of Stipulated Facts,
submitted herewith.

6. The Board’s total expenditures on food safety
programs since 1987 have exceeded $8 million, and the
total expenditures on nutrition and health education
have exceeded $24 million.
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7. The Board reviews all subcontracts that its con-
tractors enter into for checkoff-funded services, before
they do so, and refers questions to USDA as necessary.

8. Although qualified state beef councils are
entitled to retain 50 cents of every dollar collected in
assessments, many state councils in fact contribute
significant portions of that money to support the
national program. In F'Y 2000, the qualified state beef
councils provided $13,650,351, or 35 percent of their
portion of the assessments, for this purpose. Five
states do not have qualified state beef councils, and in
those states the Board collects the entire assessments.

9. The Beef Board oversees all checkoff spending
by qualified state beef councils. Pursuant to its
oversight function, the Board requires that each
qualified state beef council submit its marketing plan
and budget to the Board prior to each fiscal year for
review and approval and that each state council submit
an audited review at the end of each fiscal year. These
materials are passed on to USDA at its request and are
discussed at Beef Board Executive Committee
meetings, which are attended by a USDA
representative, usually either Barry Carpenter, Deputy
Administrator, Livestock and Seed Program, AMS, or
Ralph Tapp, Chief, Marketing Programs Branch, Live-
stock and Seed Program, AMS.

10. USDA regularly forwards to the Beef Board
requests for information it receives from members of
the publie, pursuant to the Freedom of Information Act,
5 U.S.C. § 522. The Board has received and processed
at least forty such requests for information from the
Livestock Marketing Association (LMA), and, pursuant
to its statutory duty, has searched its files and pro-
duced all non-exempt, responsive records to LMA.
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I declare under penalty of perjury that the foregoing
is true and correct.

Executed on this 18th day of October, 2001.

/s/ MONTE REESE
MoNTE REESE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DISTRICT

No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, ET ALL,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S INC., ET AL.,
INTERVENOR-DEFENDANTS.

SUPPLEMENTAL DECLARATION OF MONTE REESE

I, Monte Reese, hereby make the following declara-
tion with respect to the above-captioned matter:

1. I am providing this declaration based on my
personal knowledge and on information obtained in the
course of my employment. If called as a witness, I
could competently testify to the facts set forth herein.

2. I am the Chief Operating Officer of the Cattle-
men’s Beef Promotion and Research Board (“Beef
Board” or “Board”) and work closely with the
Agricultural Marketing Service (“AMS”) of the U.S.
Department of Agriculture (“USDA”), which exercises
continuing oversight over all activities of and spending
by the Beef Board.
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3. While the Board’s domestic promotion programs
make no distinction between domestic and imported
beef, the Board has never specifically promoted
imported beef as indistinguishable from domestic beef.
The Board’s foreign marketing projects emphasize and
promote the safety and wholesomeness of U.S. beef.

4. To the best of my recollection, none of the plain-
tiffs, and no representative or member of the Livestock
Marketing Association (“LMA”) or the Western
Organization of Resource Councils (“WORC”), has ever
complained to the Beef Board about the Board’s alleged
failure to promote U.S. beef as healthier, tastier, or of
higher quality than imported beef, or has ever asked
the Board to convey such a message.

5. Some of the Board’s programs of promotion, re-
search, consumer information or industry information
are supplemented with appropriated government
funds.

6. The National Cattlemen’s Beef Association
(“NCBA”), through its Federation Division, is one of
several “established national non-profit industry-
governed organization[s],” 7 U.S.C. § 2904(6), with
whom the Board has contracted for checkoff-funded
services. In recent years, other contractors have in-
cluded the U.S. Meat Export Federation and the
American National Cattlewomen. While NCBA re-
cently has been the Board’s Promotion Operating Com-
mittee and Beef Board for review. The Board in no way
dictates or controls the number of proposals each
industry-governed organization may submit.

7. While the relationship between the Beef Board
and NCBA has resulted in some confusion, I have not
and would not characterize such confusion as “sub-
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stantial.” Some of the alleged “confusion” was caused
by an LMA board member who persisted in referring to
Beef Board members as NCBA spokespersons, not-
withstanding numerous attempts on the Beef Board’s
part to rectify this misinformation.

8. Because all initial ideas and decisions about how
the Beef Board spends checkoff funds are made by
cattle producers, through the lengthy development and
approval process explained in Barry Carpenter’s dec-
laration of October 18, 2001, I consider the program to
be “producer-led.” For example, no decision of the Beef
Board is implemented without first being approved by
cattle producers. I do not believe that this characteri-
zation is in any way inconsistent with the extensive
oversight USDA provides over all Beef Board activities
and spending.

I declare under penalty of perjury that the foregoing
is true and correct.

Executed on this 8th day of November 2001.

/s/ MONTE REESE
MoNTE REESE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DISTRICT

No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, ET ALL,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S INC., ET AL.,
INTERVENOR-DEFENDANTS.

SECOND SUPPLEMENTAL DECLARATION OF
MONTE REESE

I, Monte Reese, hereby make the following declara-
tion with respect to the above-captioned matter:

1. I am providing this declaration based on my
personal knowledge and on information obtained in the
course of my employment. If called as a witness, I
could competently testify to the facts set forth herein.

2. I am the Chief Operating Officer of the Cattle-
men’s Beef Promotion and Research Board (“Beef
Board” or “Board”) and work closely with the Agri-
cultural Marketing Service (“AMS”) of the U.S. Depart-
ment of Agriculture (“USDA”), which exercises careful
and continuing oversight over all activities of and
spending by the Beef Board.
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3. I have reviewed Plaintiffs’ Response to Defen-
dants’ Statement of Material Facts (“Plaintiffs’ Re-
sponse”), wherein Plaintiffs dispute that AMS exercises
careful oversight over the Beef Board’s activities and
expenditures and that Ralph Tapp and/or Barry Car-
penter, on behalf of AMS, actively participate in the
development process for all of the Board’s checkoff-
funded projects. I am providing this Second Supple-
mental Declaration to further describe the nature and
extent of USDA oversight over the Beef Board, as well
as other relevant facts.

4. USDA has final approval authority over every
checkoff dollar spent by the Board, and it plays a con-
stant role in the developmental process of all of the
Board’s checkoff-funded advertising, promotion, re-
search, consumer information, industry information,
and producer communication projects.

5. All checkoff-funded Beef Board projects and the
full Beef Board budget undergo a lengthy develop-
mental process before the Board submits them to
USDA for final approval. USDA officials provide in-
put and advice at every stage of project and budget
development—from germination to final approval.

6. Many ideas for promotional projects are first
aired at Advisory Committee meetings, which are held
at least twice a year, are open to the public (as are all
of the meetings described below), and are attended by
members of the Beef Board and members of the
Federation of Qualified State Beef Councils (“Federa-
tion”). These meetings are also attended by statutorily-
prescribed industry contractors with whom the Beef
Board contracts to develop and implement checkoff-
funded projects. The meetings are designed to solicit
public input on funding priorities and program goals.
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Based on the information they gather, the Advisory
Committee recommends budgetary priorities for the
Beef Board.

7. Barry Carpenter and/or Ralph Tapp attend Ad-
visory Committee meetings, stopping in on the various
sessions that are held. I have personally observed them
at these meetings and have seen them interact with
members of the Committee, both in the meetings and
outside of them. I always speak to Mr. Carpenter
and/or Mr. Tapp at these meetings, and when I do, they
freely share USDA'’s positions and guidance on issues
affecting the Beef Board and check-off funds.

8. Based in part on the priorities and ideas solicited
at Advisory Committee meetings, industry contractors
formulate proposed checkoff-funded projects, including
advertising, promotion, research, consumer informa-
tion, and industry information projects. Working with
Beef Board guidance, the contractors prepare formal
Authorization Requests (“ARs”), which document
planned projects and their budgets, for submission to
the Beef Promotion Operating Committee (“Operating
Committee”).

9. The Operating Committee, which consists of ten
members of the Beef Board and ten elected members of
the board of directors of a qualified state beef council,
meets several times each year. It generates and ap-
proves annual budget recommendations for the Beef
Board and reviews each submitted AR. The Operating
Committee must approve the Board’s annual budget
recommendation and each AR, by a two-thirds vote of
its members, before they are submitted to the Beef
Board and USDA for further review and approval.
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10. Mr. Carpenter and/or Mr. Tapp attend all Oper-
ating Committee meetings as active participants. Since
I started at the Beef Board, I have attended every
Operating Committee meeting and have witnessed both
men provide comments and feedback to members of the
Committee when they deem such comments necessary,
both in the formal meetings and outside of them. I
always speak to Mr. Carpenter and/or Mr. Tapp at
these meetings, and when I do, they freely share
USDA’s positions and guidance on issues affecting the
Beef Board and check-off funds.

11. I am familiar with the minutes kept at Operating
Committee meetings. Those minutes reflect actions
taken by the Committee at those meetings, not com-
ments made by any individual participant. As a result,
neither Mr. Carpenter’s nor Mr. Tapp’s comments
would be reflected therein. Attached is a copy of the
rules governing Operating Committee meetings, in
which Paragraph 14 indicates that “Minutes
should contain only what was done, not what was said
by the members.” Attached at Tab 1.

12. If approved by the Operating Committee, the an-
nual Beef Board budget is submitted to the full Beef
Board for review and approval by a majority vote.

13. Mr. Carpenter and/or Mr. Tapp attend all full
Beef Board meetings, which are held twice each year.
At these meetings, Mr. Carpenter, and in his absence,
Mr. Tapp are always given the opportunity to speak
from the podium to the full Beef Board on issues of
their choosing. In addition, Mr. Carpenter and Mr.
Tapp circulate freely, speaking with Beef Board
members both in and out of meetings. Again, I speak
often with them at these meetings, and they freely
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share USDA'’s positions and guidance on various policy
and budgetary issues.

14. T am familiar with the minutes kept at full Beef
Board meetings. Those minutes reflect actions taken
by the full Board at those meetings, not comments
made by any individual participant. This practice is
pursuant to Robert’s Rules of Order, which the full
Beef Board meetings follow, and which specify that
minutes “should contain mainly a record of what was
done at the meeting, not what was said by the mem-
bers” (emphasis in original). The SCOTT, FORESMAN
ROBERT'S RULES OF ORDER, (newly revised), § 47,
attached hereto at Tab 2. As a result, neither Mr.
Carpenter’s nor Mr. Tapp’s comments would be
reflected therein.

15. ARs approved by the Operating Committee are
submitted to the Beef Board Executive Committee
(“Executive Committee”) for review and ratification.
The Executive Committee oversees the day-to-day
operations of the Board and implements its policies.

16. Mr. Carpenter and/or Mr. Tapp attend these
meetings and actively participate in all discussions,
providing comments and feedback to members of the
Executive Committee on proposed ARs and general
budget and program direction goals. I also attend these
meetings and personally have witnessed the partici-
pation of these two men, both in and out of committee
meetings. As with the other meetings they attend,
they share with the committee as a whole and with in-
dividual members USDA’s positions and guidance on
checkoff-funded activities and issues.

17. I am familiar with the minutes kept at Executive
Committee meetings. Those minutes reflect actions
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taken by the Committee at those meetings, not com-
ments made by any individual participant. This prac-
tice is pursuant to Robert’s Rules of Order, which the
Executive Committee meetings follow, and which
specify that minutes “should contain mainly a record of
what was done at the meeting, not what was said by
the members”) (emphasis in original). See Tab 2. As a
result, neither Mr. Carpenter’s nor Mr. Tapp’s com-
ments would be reflected therein.

18. Once the full Beef Board approves its annual
budget, or the Executive Committee ratifies an AR, the
budget or AR is submitted to USDA for final approval.
At this stage, Mr. Tapp and/or Mr. Carpenter may call
me at express any remaining concerns they have about
the proposed budget or project. All changes they re-
quest are made, so that USDA approval may be
obtained.

19. The lines of communication between the Beef
Board and USDA are wide open, and I speak with AMS
regularly both at meetings and during the ordinary
course of business. It is not unusual for Mr. Carpenter
and/or Mr. Tapp and I to speak several times a day,
although at times we may also go a few weeks without
connecting by telephone.

20. In addition to providing their usual oversight
and advisory functions, AMS officials inform the Board
if USDA has a particular policy position that the Board
should address. Recent examples of such positions that
come to mind include requests for:

a. additional funding for food safety research
and industry and consumer information
relating to BSE (“mad cow” disease);
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b. additional funding for consumer informa-
tion projects regarding safe food handling
procedures, in light of concerns raised by
the presence of E.coli 0157:H7 in certain
beef products; and

c. additional and extensive funding for the
Meat Export Federation’s promotion of
U.S. beef abroad, and particularly in
Japan.

21. Further, the Beef Board regularly corresponds
with AMS outside the official approval process in an
effort to flag future issues and to ensure that a future
request for approval will be granted. An example of
such correspondence is attached hereto, at Tab 3. In
this instance, I wanted USDA'’s preliminary approval of
the steps the Board would take to ensure the resump-
tion of beef checkoff funding for U.S. Meat Export
Federation projects.

22. In addition to approving project proposals via
the AR review process, USDA requires that the Beef
Board submit all of its checkoff-funded advertising and
promotional materials for review and approval prior to
implementation. The Beef Board raises with USDA
any questions we have about the propriety of a parti-
cular proposed advertisement during the drafting
stage, as well.

23. USDA also requires the Beef Board to submit all
of its producer communication materials for AMS
review and approval prior to their implementation.
Prior to submission, the Beef Board often consults with
AMS as to the propriety of a particular proposed com-
munication during the drafting stage.
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24. The Beef Board submits every contract the
Operating Committee or Beef Board enters into for
checkoff-funded services for review and final approval
by USDA. USDA also randomly spot checks subcon-
tracts entered into by Beef Board contractors for
checkoff-funded services.

25. No member or employee testifies before Con-
gress on behalf of the Board without prior approval by
USDA.

26. USDA participates in an advisory capacity in the
Board’s hiring decisions and maintains final approval
authority for the selected candidate for Chief Operating
Officer, the position I currently hold.

27. In addition to the continuous oversight described
above, USDA determines the composition of the Beef
Board itself. USDA certifies those organizations that
are eligible to nominate Beef Board members, based on
the requirements set forth in the Act. USDA has re-
jected the applications of organizations that do not meet
the statutory criteria and has in the past decertified at
least one such organization that had previously been
certified.

28. USDA requires these organizations to submit at
least two nominees for each open seat on the Beef
Board, and it is my understanding that it often receives
more than two nominees.

29. Pursuant to its statutory authority, USDA has
removed a member of the Beef Board.
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I declare under penalty of perjury that the foregoing
is true and correct.

Executed on this 21st day of December, 2001.

/s/ MONTE REESE
MoNTE REESE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, ET ALL,
PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

&

NEBRASKA CATTLEMEN’S ASSOCIATION, ET AL.,
INTERVENOR-DEFENDANTS

June 27, 2001

DEPOSITION OF MONTE REESE
® % % % %

[52]

Q. The ten-day rule. Okay. What was the percent-
age that the initial referendum—by what percentage
did cattle producers approve?

[53]

A. My recollection is it was between 78 and 79
percent.
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[Seal]
Office of Chief Counsel

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

February 19, 1993

Mr. M. Bradley Flynn

Office of the General Counsel

United States Department of Agriculture
Room 2014 - South Building

Washington, DC 20250-1400

Dear Mr. Flynn:

This is in reply to your letter dated January 13, 1993,
requesting rulings that the Cattlemen’s Beef Promotion
and Research Board (hereinafter referred to as “the
Board”) is exempt from federal income taxation.

Revenue Ruling 87-2, 1987-2 Cumulative Bulletin 18,
holds that a trust fund created by a state supreme court
to hold amounts advanced to lawyers in the state
supreme court to hold amounts advanced to lawyers in
the state by their clients is an integral part of the state
and not subject to income tax. In arriving at this
holding, the ruling reasons that the state court’s crea-
tion of the fund and its ability to select and remove the
fund’s governing body, to control the fund’s invest-
ments and expenditures, to monitor the fund’s daily
operation, and to abolish the fund indicate that the fund
is not an independent entity, but rather is an integral
part of the state.
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In the present situation, the Board is established
pursuant to specific statutory authorization vested in
the Secretary of Agriculture. Members of the Boards
are appointed by the Secretary of Agriculture from
nominations submitted by producers and importers.
The Boards’ budgets, projects, and contracts with other
parties must be approved by the Secretary, and the
Board must maintain records for the Secretary’s
inspection. No funds of the Board may be used to in-
fluence any legislation. The Secretary is authorized to
conduct a referendum upon the satisfaction of certain
conditions for the purpose of determining whether to
terminate the order establishing the Board.

The Board is similar to the trust fund in Rev. Rul. 87-
2 and therefore is an integral part of the Department of
Agriculture. Accordingly, the Board is not subject to
federal income taxation.

If you require further information or have any ques-
tions concerning this matter, please call the under-
signed at (202) 622-3930, or Mr. Adrian Michur at (202)
622-3203.

Sincerely yours,

Assistant Chief Counsel
(Financial Institutions & Products)

By:/s/ WILLIAM E. COPPERSMITH
William E. Coppersmith
Chief, Branch 2
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